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Thereupon,

JOHN G. MARINO,

the Opposer, being first duly sworn for and in his own

behalf, was examined and testified upon his oath as

follows:

THE WITNESS: Yes.

DIRECT EXAMINATION

BY MR. BEHREN:

Q. Please state your name for us.

A. John Gerard Marino. I use my middle name

Gerard.

Q. Okay. And, Mr. Marino, where do you currently

reside?

A. 1969 Paseo, P-a-s-e-o, De, D-e, Balencia,

Street, Fort Myers, Florida, 33908. That's in the

Laguna Lakes subdivision.

Q. And how long have you resided at that address?

A. Since spring of 2004.

Q. And what is your current occupation?

A. Real estate agent.

Q. How long have you been a real estate agent

for?

A. Since 2001.

Q. And are you licensed in the State of Florida?

A. Yes, I am.
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Q. Okay. What kind of licenses do you hold?

A. I hold a broker associate for real estate.

Q. Okay. And how long have you held that license

for?

A. Since 2010.

Q. And there have been no claims then on your

license at all?

A. No. Absolutely clear since 2001.

Q. And the addresses that you provided for us,

9069 Paseo De Balencia Street, is that located in a

particular development here in Fort Myers?

A. Yes, Laguna Lakes.

Q. And as a Realtor, have you been listing and

selling homes in the Laguna Lakes development?

A. Yes, I have since 2003.

(A short break was taken.)

MR. ROTHSCHILD: Can you describe -- pretrial

disclosures --

THE COURT REPORTER: I'm sorry, Chad, I can't

hear you. What did you say?

MR. ROTHSCHILD: Sorry. I just -- I have a

list of pretrial disclosure of potential exhibits

if it would be possible to --

MR. BEHREN: No. I'm not going to do it that

way. I'm not prepared to do it that way. I'm
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going to describe the exhibits. There's copies

here for the attorney who is here to take a look

at.

MR. ROTHSCHILD: Okay. That's fine.

(Exhibit 1 marked for identification.)

MR. BEHREN: Let me show you what's been

marked as Composite Exhibit 1, and just so you

know, Chad, Composite Exhibit 1 are the two

trademark applications for Laguna Lakes, the word

and logo applications.

MR. ROTHSCHILD: Okay. I appreciate that.

Thanks.

MS. HASTINGS: And these are both Exhibit 1?

THE WITNESS: Yes, uh-huh.

MR. BEHREN: Gerard, you need to answer

questions and not get involved in all this other

stuff.

BY MR. BEHREN:

Q. All right. You recognize this composite

exhibit?

A. Yes, I do.

MR. BEHREN: Actually, just to make it clear

also, we're going to mark -- we'll mark the word

application as Exhibit 1 and the mark or logo

application as Exhibit 2.
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(Exhibit 2 marked for identification.)

BY MR. BEHREN:

Q. So taking a look at Exhibit 1, you recognize

that document?

A. Yes, I do.

Q. What's that document?

A. That is a copy of the original trademark

application filed by Donna Flammang on behalf of the

Laguna Lakes Community Association on 8-31-2011.

Q. And Exhibit 2, do you recognize that document?

A. Yes, I do.

Q. And what is that document?

A. This is the trademark application for the logo

for Laguna Lakes, filed by attorney Donna Flammang on

behalf of the Laguna Lakes Community Association, on

9-2-11.

Q. Okay. And let me have those back for one

second, please.

And on these particular documents, at least

Exhibit 1 here appears to have annotations on the actual

trademark application in red lettering. Whose

annotations are those?

A. Those are mine.

Q. Okay. So now, here on the application it

says -- there's an application for Laguna Lakes in
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Exhibit 1, and the owner of the mark, it says,

"Laguna Lakes Community Association," and your

annotation says that that's not true.

A. That is not true.

Q. Okay. Why do you claim that's not true?

A. I need to see the document.

Q. Exhibit 1.

A. Okay. They show on the page 1 of Exhibit 1,

the owner of the mark is the Laguna Lakes Community

Association, and I'm going to establish in this

testimony that they are not the owner of the mark and

have never been the owner of the mark.

Q. Okay. Let me take a look at Exhibit 1 again,

please. And with regard to the second page of

Exhibit 1, there's a website address here listed as

www.lagunalakes.com. Do you have knowledge -- that

particular website, who does that belong to?

A. I own that website.

Q. Okay. So on Exhibit 1. The trademark

application, they listed a website address that you own?

A. That's correct.

Q. Okay. Has Laguna Lakes -- to your knowledge,

has Laguna Lakes Community Association, Inc., ever owned

www.lagunalakes.com?

A. No. They have not, and I have submitted
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previous documents to show the trail of ownership. It

was owned by Transeastern Homes who were purchased by a

company calls TOUSA, T-O-U-S-A, and I purchased it from

TOUSA at their bankruptcy liquidation.

Q. Okay. And also on the application on page 2

indicates that the first use of the Laguna Lakes mark

was as early as 10-6-2003. Do you have any knowledge as

to whether or not that's accurate?

MR. ROTHSCHILD: Objection. Lack of

foundation. You can answer.

BY MR. BEHREN:

Q. Do you have any knowledge as to whether or not

that's accurate, that date?

A. Yes. That date is accurate, however not by

the applicant.

Q. Okay. So do you no who, if not Laguna Lakes

Community Association, was using the mark Laguna Lakes

as early as October 6, 2003?

A. Yes.

MR. ROTHSCHILD: Objection, lack of personal

knowledge. You can answer.

MR. BEHREN: Well, I asked him whether or not

he knows.

MR. ROTHSCHILD: You can answer.

THE WITNESS: Yes, I know because I researched
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it carefully. That mark, the name lagunalakes.com

was owned by Transeastern Homes and first used in

2003 by them. It has never been owned by

Laguna Lakes Community Association as stated on the

application.

BY MR. BEHREN:

Q. On page 2 there's a specimen description, and

they attach the first page of the Laguna Lakes Community

Association website www.lagunalakesassociation.com. Do

you know what owns www.lagunalakesassociation.com?

A. Yes, I do. The Who-is record maintained by

the United States government will show that instead of

it being owned by the applicant and used by the

applicant in 2003, it was not even established until

August of 2006, and we'll establish that in more detail

later.

Q. And the last page of this application is a

signature of Donna Flammang. Who is Donna Flammang?

A. Donna Flammang is an attorney who lives in

Laguna Lakes and is actually my neighbor, one block

away. I serve with her on a board which I'll show

documentation, 2007, and Donna and I know each other

for -- since at least that time period.

Q. Okay. Do you know also whether or not she's a

partner in the law firm that's currently defending this
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opposition proceeding?

A. I don't know if she's a partner or not, but I

know she's an attorney who works for the law firm, but

she's the one that signed under oath that this document

is true and accurate, and it is not.

MR. ROTHSCHILD: Objection, lack of --

speculative and lack of foundation.

MS. HASTINGS: Let the record reflect that the

witness is showing the attorney questioning him

what he wants to be asked about.

MR. ROTHSCHILD: Obviously I'm taking whoever

it is at their word. Obviously we're objecting to

that as inappropriate.

BY MR. BEHREN:

Q. I'm going to show you the last page of

Exhibit 2 --

MR. ROTHSCHILD: There should be no dialogue

between the witness and the attorney other than

questions from the attorney.

BY MR. BEHREN:

Q. I'm going to show you the last page of

Exhibit 2. What is that document there?

A. This document is taken directly in the U.S.

Patent and Trademark Office, and it was submitted by the

Laguna Lakes Community Association as a specimen on the
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mark application, representing their 2003 first use

when, in fact, this is a page taken from the

www.lagunalakescommunityassociation.com page, which was

not even established until 2006.

MR. ROTHSCHILD: Objection. Misrepresentation

of application. You can continue.

(Exhibit 3 marked for identification.)

BY MR. BEHREN:

Q. All right. Let me show you what I'm going to

mark as Exhibit 3, Composite Exhibit 3. I'm going to

give a copy to counsel.

Composite Exhibit 3, the first page is a

Fort Myers News-Press advertisement, dated February 2nd,

2003. The second page appears to be a picture of a

Laguna Lakes monument sign from March 26, 2005. The

third page appears to be -- well, I'll ask the witness

about some of this documentation here. Mr. Marino, with

regard to Exhibit 3, do you recognize the documents here

in Composite Exhibit 3?

A. Yes, I do.

Q. Okay. And what are they?

A. Page 1 is a copy from the Fort Myers

News-Press of an ad by Transeastern Homes, marketing the

community whereas they're using the logo; the website,

lagunalakes.com; and the name Laguna Lakes. They also
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reference that these are California names that they're

copying, and it is by the developer, not by Laguna Lakes

Community Association. Page 2 --

Q. Now, hold on one second. With regards to the

first page, can you tell from this first page when it

was that Transeastern Homes first started selling or

marketing homes in the Laguna Lakes community in

Fort Myers?

MR. ROTHSCHILD: Objection. Lack of personal

knowledge. You can answer.

THE WITNESS: Yes, the ad is very clear. It

was the first weekend of February 2003.

BY MR. BEHREN:

Q. Okay. What is the second page of Composite

Exhibit 3?

A. It is a copy of the entrance sign into

Laguna Lakes, and it clearly says with the logo,

"Laguna Lakes, a Transeastern Homes Community."

Q. Okay. And there's a date on that particular

picture?

A. Yes. March 26, 2005.

Q. Okay. And hold on. With regard to the second

page of Composite Exhibit 3, do you know who took that

photo?

A. Yes. One of the residents in Laguna Lakes.
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Q. And where did you get that photo from?

A. She gave me the photo to establish that the

logo --

MR. ROTHSCHILD: Objection, hearsay. You can

answer.

THE WITNESS: -- the logo and the monument

sign clearly showed that it was a Transeastern

Homes community and marketed as such in March of

2005.

BY MR. BEHREN:

Q. Okay. With regard also to this monument sign,

do you know who is the current owner of this monument

sign?

MR. ROTHSCHILD: Objection. You can answer.

THE WITNESS: Yes, I do. Documentation that

will follow later in my testimony will show that

the sign is owned by another entity called the

Laguna Lakes Community Association, Inc. It has

nothing to do with Laguna Lakes Community

Association.

BY MR. BEHREN:

Q. I'm sorry. I think you misspoke. You said it

was Laguna Lakes Community Association?

THE COURT REPORTER: I'm sorry. Chad, I

didn't hear what you said.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

MR. ROTHSCHILD: Objection, asked and

answered.

MR. BEHREN: No. It's not objection asked and

answered.

BY MR. BEHREN:

Q. Laguna -- I'm sorry. The property that it's

on is that.

MR. ROTHSCHILD: Objection. Coaching the

witness.

MR. BEHREN: I'm not coaching the witness,

Chad, okay. What he said didn't make sense; so I'm

clarifying his answer to the question.

MR. ROTHSCHILD: It made sense. He said what

he said. Objection for the record.

MR. BEHREN: Okay, Chad. You made your

objection.

THE WITNESS: The property appraiser clearly

shows that it's owned by the Laguna Lakes Community

Development District, not the Laguna Lakes

Community Association.

BY MR. BEHREN:

Q. Okay. So the monument sign, you're saying it

shows in the public records of Lee County that the

monument sign that you're referring to here is not owned

by Laguna Lakes Community Association?
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A. That's correct. And the property appraiser

shows it was never owned by the Laguna Lakes Community

Association.

MR. ROTHSCHILD: Objection. That document

wasn't produced in discovery.

MR. BEHREN: It's public record.

MR. ROTHSCHILD: Objection.

BY MR. BEHREN:

Q. Next page. What is the next page here?

A. The next page is a screen shot of the

lagunalakes.com website on April 4th, 2003. Clearly

shows that it was owned and used by Transeastern Homes.

BY MR. BEHREN:

Q. Get. What was the next page?

A. I'm sorry. I was taking a breath.

It shows that it was owned by -- this page was

owned by Transeastern Homes and not the Laguna Lakes

Community Association as represented in the application.

MR. ROTHSCHILD: Objection to the extent it's

not listed in the pretrial disclosures.

MR. BEHREN: These were all listed, and, Chad,

listen, I'm not going to let you keep on making

objections just to make objections. No. No.

Chad, let me finish speaking. You're allowed to

make objection based upon evidentiary bases as if
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we're in trial, not just object -- form objections

or just objections with no specific basis; so if

you want to --

MR. ROTHSCHILD: I can --

MR. BEHREN: No. Let me finish -- let me

finish speaking.

So if you want to make an objection with a

legitimate evidentiary objection as if we were in

trial, then do it; otherwise, don't open your mouth

anymore, okay? I'm not going to let you keep on

just objecting to just to try to disrupt the

deposition.

MR. ROTHSCHILD: Ask him your questions, okay.

BY MR. BEHREN:

Q. What is the next document here?

A. This is a coupon by Transeastern Homes for the

opening day weekend, as I mentioned, in February of 2003

given to potential buyers. It shows the Laguna Lakes

community logo on it. It was shows that it was signed

by an officer, vice-president of Transeastern Homes. It

has a Transeastern Homes logo on it. It also shows

Beverly Hills collection, which I'll show in testimony

was also taken from California as all the names in the

community have been.

Q. Okay. And does it have the Laguna Lakes logo
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on it that actually is the subject of one of the

trademark applications?

A. Clearly, yes, it does.

Q. Okay. The next page of Composite Exhibit 3 is

what?

A. This is a copy of the flyer that was given out

in the marketing package by Transeastern Homes, showing

that they were going to open a new community with a

California lifestyle by Transeastern Homes. It makes

reference to the names, the lakes, and the amenities,

all taken from California.

Q. Okay. What is the next page of Composite

Exhibit 3?

A. This is a map, showing the community's

location.

Q. When you say, "the community," what community

are you referring to?

A. Laguna Lakes.

Q. Okay.

A. By Transeastern Homes. It uses the logo,

shows the address, and has Transeastern Homes logo on

it.

Q. Okay. So this document also -- that you just

were referring to also has the same logo on it as set

forth in the Exhibit 2, the application for trademark?
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A. Yes, it does.

Q. Okay. What is the next page here?

A. This is a map. It's call a site map, s-i-t-e,

map of Laguna Lakes, showing the four communities,

Monterey, Pebble Beach, Santa Barbara, and

Beverly Hills, all taken from California communities.

Q. Okay. What is the next page here of Composite

Exhibit 3?

A. This is a business card from Transeastern

Homes sales rep Jamie Buck with the Laguna Lakes logo on

it, the Laguna Lakes website, that being

lagunalakes.com, clearly showing they owned it, not the

applicant as stated.

MR. ROTHSCHILD: Objection, narrative.

MR. BEHREN: Go ahead.

THE WITNESS: And it shows the email address

as JamieB@Transeastern.com.

BY MR. BEHREN:

Q. Does that also have the Laguna Lakes logo on

it as set forth in Exhibit 2?

MR. ROTHSCHILD: Objection, leading.

THE WITNESS: Yes. It has both the

Laguna Lakes logo and the Transeastern Homes logo.

BY MR. BEHREN:

Q. Okay. And the last page of Composite Exhibit
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3 is what?

A. This is a copy of a sales slick given by

Transeastern Homes to potential buyers with the

Laguna Lakes name on it, and it clearly says that these

are copies from California. It also has the

Transeastern Homes logo on it.

Q. Okay. Do you know whether or not at this time

in approximately February of 2003, do you know whether

or not Transeastern was using the lagunalakes.com

website?

A. Yes, they were. They were very actively

marketing it, and that's the reason for this deposition

because the applicant claims they were using it, and

that's not true.

Q. And as far as -- was that website also used at

all for potential buyers?

A. Yes, it was.

Q. In what fashion?

A. Gave them an opportunity to see the community,

floor plans, amenities, and even put in a priority

reservation to purchase a home.

Q. Was there actually a grand opening sales event

that Transeastern held for Laguna Lakes in February of

2003?

A. Yes, there was.
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Q. Can you tell us about that?

A. That was on Friday, Saturday, and Sunday,

first weekend in February of 2003. At that time the

president, vice-president of Transeastern Homes attended

the event. It was a well-publicized event, radio, TV,

even the hotel presentations to potential buyers

previous to the grand opening.

Q. Do you have -- where are the marked exhibits,

Gerard? Oh, never mind. Sorry about that. I just want

to keep track of everything.

Let me show you what's going to be marked as

Exhibit 4 or Composite Exhibit 4. Let me provide a copy

to counsel.

MS. HASTINGS: Thank you.

(Exhibit 4 marked for identification.)

BY MR. BEHREN:

Q. All right. Let me show you composite

Exhibit 4. Do you recognize this exhibit, and these

documents contained in there?

A. Yes, I do.

Q. Okay. And the first page appears to be a

photo including yourself. What is that document?

A. Yes. This is the opening day weekend in

February of 2003 in which the president, vice-president,

and chairman of Transeastern Homes put on an event to
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sell Laguna Lakes. Included in the picture from left to

right, Neil Eisner; Art Falcone, who is the CEO. He's

shaking hands with me. Next to me is Joe Lazar. He's

the officer who signed this coupon earlier.

Q. Do you recall why it is that Mr. Eisner and

Falcone were taking pictures with you here with the

Laguna Lakes logo and welcome sign?

A. Yes. The reason is this was a publicity photo

that they were going to use because I did something that

had never been done in the history of the company. I

sold 11 properties in one day on the grand opening

event.

THE COURT REPORTER: I'm sorry. I didn't get

your objection.

MR. ROTHSCHILD: Objection, hearsay.

BY MR. BEHREN:

Q. Go ahead. You sold 11 homes in one day?

A. 11 homes in one day, and they were quite

impressed; so they took the publicity photo.

Q. What is the second page of Composite Exhibit

4? First of all do you recognize that document?

A. Yes, I do.

Q. Okay. What is that?

A. This is a letter thanking me.

Q. What's the date of the letter?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

MR. ROTHSCHILD: Objection, hearsay.

THE WITNESS: March 11th, 2004. For my

participation in the Transeastern project known as

Laguna Lakes, signed by president Neil Eisner.

BY MR. BEHREN:

Q. Okay. And this is a letter that you received?

A. Yes, I did.

Q. And this is part of your business records?

A. Yes, it is.

Q. And you maintain these documents in the

ordinary course of business?

A. Yes, I do.

Q. Okay. Go ahead. What's the next page of

Composite Exhibit 4?

A. The next one is a copy of the agenda for a

meeting held on April 9th, 2003, by my company at the

time, RE/MAX Realty Group.

MR. ROTHSCHILD: Objection, hearsay.

THE WITNESS: And underlined it says, "Gerard

Marino has qualified our entire group for this

special rate by selling 11 properties in

Laguna Lakes."

BY MR. BEHREN:

Q. What do you mean, "this special rate"? What

does that mean?
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A. Transeastern Homes offered a special sliding

scale and commissions if our entire office combined

could sell 10 properties. I personally sold 11.

Q. Okay. And is this also a business record of

your real estate practice?

A. Yes, it is.

Q. This is also a document that you maintained in

the ordinary course of your business?

A. Yes, it is.

Q. And this appears in the same condition as when

you received it back in 2003?

A. Yes, it is.

Q. Okay. Let me show you -- take a look, please,

at the next document here which is another series of

photos. What is that supposed to refer to?

A. It is a picture of interior of the sales

office of Transeastern Homes on site at Laguna Lakes.

It shows their sales rep leaning up against what we call

in the industry a topo board, which is a representation

of what the community is going to look like it. Shows

all 614 homes in which to purchase and the lakes, all on

a board roughly four feet by four feet.

Q. Okay. Let me have back Exhibit 4, please.

MS. HASTINGS: Again, the witness is

communicating with his lawyer, telling him what to
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ask about.

MR. BEHREN: The record -- you know, I'm not

going to let the record reflect something that

didn't reflect. He's handing me back exhibits.

MS. HASTINGS: No. He's pointing to you and

telling you, "You forgot to ask this about this.

You forgot to ask about this."

MR. BEHREN: He's asking -- he's handing me

back exhibits.

MS. HASTINGS: He's doing more than that.

MR. BEHREN: No, he's not.

MR. ROTHSCHILD: Objection, obviously.

BY MR. BEHREN:

Q. Did you at some point eventually you and your

wife close on your property in Laguna Lakes?

A. Yes, we did.

Q. At 9609 Paseo De Balencia Street?

A. Yes, we did.

Q. By the way, Paseo De Balencia Street, do you

know, does that also derive somewhere from California

locale?

A. Yes. It's the name of a street in California.

Q. And when did you and your wife close on your

property?

A. In the spring of 2004.
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(Exhibit 5 marked for identification.)

BY MR. BEHREN:

Q. Let me show you what's going to be marked as

Composite Exhibit 5. I'll provide a copy to opposing

counsel.

What is Exhibit -- first of all Exhibit 5, do

you recognize the documents contained herein?

A. Yes, I do.

Q. Okay. And what is the first page of

Exhibit 5?

A. The first page is a screen shot taken from the

California Department, I believe, of Recreation, and it

shows that Laguna Lakes is the name of a -- the only

known natural fresh water lakes in Orange County,

California. And the owner of Laguna Lakes -- the

geographical Laguna Lakes in California I'm referring

to -- is the City of Laguna Beach, and its location is

on Laguna Canyon Road, approximately six miles north of

Laguna Beach.

Q. Now, the second page in Composite Exhibit 5,

what is that document?

A. This is a copy of an article from the --

Q. Let me just -- Gerard, the first page of

Composite 5, where did you obtain that document from?

A. From a website from California -- City of
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Laguna Beach. It's a public document.

Q. Now, the second --

THE COURT REPORTER: I'm sorry, Chad. I can't

hear you.

MR. ROTHSCHILD: Objection. Proceed.

BY MR. BEHREN:

Q. The second page of Composite Exhibit 5, what

is this document here?

A. It's a copy of an article from the Los Angeles

Times.

Q. And where did you obtain that document from?

A. Also from their web -- the public record.

It's from February 25th of 1997, and it makes reference

that Laguna Lakes is Orange County's largest natural

lake.

Q. Okay. The next page of Composite Exhibit 5,

what is that document?

A. This is a document taken off Sunbiz in the

state of Florida. It shows that on February 20th of

1998 a developer filed documentation with the Florida

Department of State for the name Laguna Lakes Homeowner

Association, Inc.

Q. Okay. Do you know where this Laguna Lakes

Homeowner Association was located?

A. No, I do not. I do not recognize it.
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Q. Is there an address on the articles of

incorporation here?

A. Just the reference of a legal address in

Lehigh Acres.

Q. And that was filed when again?

A. February 11th, 1998.

Q. Okay. The next document here after the Sunbiz

filing, what is this document?

A. This is a document from Zillow.com showing an

advertisement for the Laguna Lakes subdivision in

California for a property there.

Q. And how -- where did this particular printout

come from?

MR. ROTHSCHILD: Objection, relevance.

THE WITNESS: From Zillow.com.

BY MR. BEHREN:

Q. And you actually went and researched that and

printed that out?

A. Yes, I did.

Q. Okay. What is the next page here of Composite

Exhibit 5?

A. This is a Craigslist advertisement for a

rental in Laguna Lakes taken from the Craigslist in

San Luis Obispo, California.

Q. So that was for a rental in Laguna Lakes,
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where, in California?

A. In California.

Q. So is it your understanding there is a

Laguna Lakes development in California?

A. Clearly there's a group of natural lakes,

geographic lakes called Laguna Lakes, and there's at

least one subdivision called Laguna Lakes.

Q. Okay. What is the next page of Composite

Exhibit 5?

A. This is a comment about how well Verizon and

Sprint work --

MR. ROTHSCHILD: Objection, hearsay.

THE WITNESS: -- in the Laguna Lakes

subdivision in California.

BY MR. BEHREN:

Q. Okay. This is also something that you

researched and were able to print out off of the

Internet?

A. That is correct.

Q. What website is this from?

A. It did not print -- cellreception.com, I

believe.

Q. Okay. What is the next page here of composite

Exhibit 5?

A. This is an advertisement for a home for sale
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in Laguna Lakes, again, San Luis Obispo, California.

Q. And where did you print that out from?

A. From Craigslist.

Q. Okay. And what is the next page of Composite

Exhibit 5?

A. This is for a rental community owned by a

large real estate investment trust called Lincoln

Property Company, and they are advertising rentals at

The Resort at Laguna Lakes.

Q. Okay. And what is the next page of Composite

Exhibit 5?

A. I'm sorry. That's in West Palm Beach,

Florida.

Q. Okay.

A. The next one is from Condo.com. It's for a

rental at Emerald Isle at Laguna Lakes, and this is for

West Palm Beach, Florida.

MR. ROTHSCHILD: Objection, hearsay, lack of

personal knowledge.

BY MR. BEHREN:

Q. That page that you just referred to, was that

something you personally researched and printed out off

the internet?

A. Yes, it is.

Q. Off of what site? You said, Condo.com?
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A. Condo.com.

Q. Okay. What's the next page of Composite

Exhibit 5?

A. This is a rental from -- it's a picture of a

rental community taken from YouTube for the resort at

Laguna Lakes in West Palm Beach, Florida.

Q. Okay. What is the next page of Composite

Exhibit 5?

A. A screen shot on Facebook for the resort at

Laguna Lakes, also West Palm Beach, Florida.

(Exhibit 6 marked for identification.)

BY MR. BEHREN:

Q. Let me show you what I'm going to mark as

composite Exhibit 6. I'm going to provide counsel with

a copy of that also.

Let me show you what I've marked as Exhibit 6.

Do you recognize that document?

A. Yes, I do.

Q. Okay. And what is that document?

A. This is the articles of incorporation of

Laguna Lakes Community Association as filed with the

State of Florida.

Q. Okay. And when was that filed?

A. September 26, 2003.

Q. And after the -- after the articles of
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incorporation -- here, let me have that for a second.

First looking at the 4th page of the articles

of incorporation of Laguna Lakes Community Association

in Article 8 where it says, "Officers," there's some

names here, Marc Schneiderman, Maryann Crowell,

Cora DiFiore. Do you know who those people are?

A. Yes, I do.

Q. Who are they?

A. They were all employees of Transeastern Homes.

They had nothing to do with the Laguna Lakes Community

Association.

Q. And let me show you the next part of composite

Exhibit 6 which is from Sunbiz, "2006 Not-for-Profit

Corporation Annual Report," filed on April 13, 2006.

Does that also -- did you print that out off of Sunbiz?

A. Yes. Directly off Sunbiz.

Q. Does that also have the names of the same

people?

A. Yes, it does.

Q. Mr. Schneiderman, Ms. Crowell, and

Ms. DiFiore?

A. Yes.

Q. And those are the original board members of

Laguna Lakes Community Association?

A. Yes, they were from 2003 to 2006.
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Q. Okay. And this last document is entitled --

part of Composite Exhibit 6 is entitled "Who-is record."

What is that document?

A. This shows the official creation date of

Laguna Lakes Association. As I mentioned earlier on the

application, they stated 2003. Clearly the official

government record shows that it was created on

August 24th of 2006.

Q. Now, when you say, "Laguna Lakes" -- when you

say, "Laguna" -- hold on one second. Let me just see

the document.

When you say, "Laguna Lakes Association," are

you referring to lagunalakesassociation.com?

A. Yes, I am.

Q. Okay. So you're saying that, based upon your

research on the Who-is record here, that

lagunalakesassociation.com was created on August 24th,

2006?

A. Yes. In spite of what the records say. The

misrepresentation, I believe, and the Patent and

Trademark Office will see, is that LLCA is intentionally

confusing and misrepresenting to the Patent --

MR. ROTHSCHILD: Objection. Unqualified to

make that misrepresentation and speculative. You

can answer.
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THE WITNESS: -- who was the owner of the

website, who was using the logo, and who was using

the name in 2003. Clearly the record shows the

Laguna Lakes Community Association was not even

turned over until 2006; so it was impossible for

the dates that they show on the application to be

true.

(Exhibit 7 marked for identification.)

BY MR. BEHREN:

Q. Okay. Let me show you what I'm going to mark

as Composite Exhibit 7. I'm going to provide a copy of

it to counsel. Okay.

Take a look, please, at Composite Exhibit 7,

and I want you to first tell me whether or not you

recognize the documents contained therein.

A. Yes. I'm sorry, Scott. One piece of paper is

left there that's part of this. Thank you. Yes, I

recognize them.

Q. Okay. And let's go a page at a time here.

The first page of Exhibit 7 appears to be a business

card and some type of receipt. What are those documents

there?

A. This is my receipt for the business cards that

I printed on August 3rd of 2004, showing my name,

photograph of the community, and "Mr. Laguna Lakes."



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

Q. Okay. And the next page of Composite Exhibit

7, what is this document here?

A. This is my registration of MRLAGUNALAKES.COM,

and it was created on February 17th of 2005.

Q. And this next document, which is some type of

an invoice from Arthur Printing, dated May 20th, 2005,

and a check from John Gerard Marino to Arthur Printing.

What is that document?

A. This is the printing of my first postcard in

which I start marketing myself as Mr. Laguna Lakes, and

that date is 6-8-05.

Q. Okay. And then in next page here, what is

that document?

A. This is an actual copy of the postcard, very

first postcard, clearly showing "Mr. Laguna Lakes."

Q. When you say that was the postcard you were

referring to, those were the postcards that were

generated by Arthur Printing?

A. That's correct, and mailed to all the

residents of Laguna Lakes, whether they were living

there or they were living out of state, and has the word

"Laguna Lakes" on there, it has "Mr. Laguna Lakes," and

it has a photograph of the community under construction.

Q. Okay. And this next document, what is that

document?
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A. This is the backside of that postcard, and it

shows the properties that I've either sold, pending,

available, and a paragraph of myself with the trade name

"Mr. Laguna Lakes" on it.

Q. Okay. And what is the next document here?

A. This is another postcard showing my name,

"Mr. Laguna Lakes."

Q. So is this -- and it says on here "Collector

Card #1, July 10, 2003, digging Pebble Beach Lake."

A. Yes.

Q. What do you mean by "collector card"?

A. I thought that it would be very enjoyable for

those that receive the postcard to see the construction

of the community, and I personally took and maintain

hundreds of pictures of the community.

Q. Okay. Were there a series of collector's

cards that you created as Mr. Laguna Lakes?

A. Yes, there were.

Q. Okay. And what is this next document here?

A. More sold homes pending.

Q. Okay. This next document here would be

Collector Card #2?

A. Yes. It shows the clubhouse under

construction, and again it shows my name,

"Mr. Laguna Lakes."



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

Q. How about this next page here?

A. My need for listings -- again, it's got my

picture, my phone number, and "Mr. Laguna Lakes."

Q. Was that a postcard also?

A. Yes, it was.

Q. And the Collector Card #2 was also a postcard?

A. Yes, it was.

Q. And who were the postcards being mailed out to

when you were acting as Mr. Laguna Lakes at this time?

A. To all the residents in the community, whether

living in the home or out of state.

Q. And the next document is Collector Card #3?

A. Yes. That's a picture of the sales center

that I referenced earlier that had the topo board and

the salespeople in it. This was on site of

Laguna Lakes, it also has a picture of myself, my phone

number, and the trade name "Mr. Laguna Lakes," and along

with this name Laguna Lakes.

Q. Okay. What is the next document here? That

is also a postcard?

A. Yes, backside of that same postcard,

advertising a property for sale; my name;

"Mr. Laguna Lakes," trade name.

Q. So this next page -- the page that you're

talking about right now is the backside of Collector
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Card #3?

A. Yes, it is.

Q. Okay. What is this next document here, this

is Collector Card #4?

A. Yes. It shows a lake being dug in

Beverly Hills, which is the community that I live in.

It shows name, Laguna Lakes, that I'm the number one

Realtor in Laguna Lakes, that I'm a resident in

Laguna Lakes, and that I'm using the trade name,

Mr. Laguna Lakes.

Q. Okay. What is this next document here?

A. The backside of that, and it has a --

Q. When you say, "the backside of that," so this

next page is the backside of Collector Card #4?

A. Yes.

Q. Okay.

A. And it shows properties that are for sale, and

it shows a miniature of that same site map that I

referenced earlier, and it's in one of the exhibits with

all the names of the communities and it shows properties

for sale; along with my name; my trade name,

Mr. Laguna Lakes.

Q. This next document is Collector Card #5?

A. Yes, it is. It shows properties in

Pebble Beach under construction.
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Q. And what is that next page?

A. Another one of the properties that I

previously advertised for sale now being sold.

Q. Was that a postcard also, or is this the

backside of a collector card?

A. It's a postcard. Mailed postcard to all the

residents in the community and those that are not living

in the community but are owners.

Q. This next document is Collector Card #6?

A. Yes.

Q. And what does that depict?

A. It shows a picture of an archive map of what

Laguna Lakes used to look like, being a field, and it

shows my picture; trade name, Mr. Laguna Lakes.

Q. Okay. This next page is -- what is this next

document here?

A. It's a property -- it's a postcard, copy of a

postcard of property for sale, again, showing

Mr. Laguna Lakes.

Q. All right. This next page here, that is

Collector Card #7?

A. Yes, it is. It shows the model homes under

construction on Spring Mountain Way. Again, it shows my

picture, "Mr. Laguna Lakes."

Q. This next document here?
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A. It's the backside of that postcard. It shows

properties that I recently sold. They're 6-2007,

7-2007, and some properties that I have for sale.

Q. This next document here is Collector Card #8?

A. Yes, it is. It shows the community pool under

construction. Again, it's a postcard mailed to

everybody both in the community and those that own in

the community but are not living in the community, and I

use the trade name Mr. Laguna Lakes.

Q. And also above the picture here in Collector

Card 8, what does that state?

A. That according to the Florida Gulf Coast

Multiple Listing Service, I sold 27 percent of all the

Laguna Lakes properties sold in 2007.

Q. What is this next page here?

A. That is the backside of that same postcard,

and it says that I specialize in Laguna Lakes.

Q. That's the backside of Collector Card 8?

A. Yes. And it shows properties that I have for

sale, featured listings, and those that I just sold.

Q. What is that next document here?

A. It's another postcard, showing the number --

it has fun facts now instead of photos. Some fun facts

about the community; and again, emphasizing that I'm the

number one Realtor in the community and known as
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"Mr. Laguna Lakes."

Q. And what is the next page here?

A. It's the backside of that same postcard,

showing that I'm number one in Laguna Lakes sales, have

done at that point over $8 million in property sales to

date. It shows sales that I have, properties that are

available.

Q. What is this next document here?

A. This is a postcard, and according to 2009,

it's showing sales figures for the community, highest

price, lowest price, shows my picture, and

"Mr. Laguna Lakes," trade name.

Q. Okay. What is the next page.

A. This is the backside of that same postcard

showing all the properties that I sold in 2009 or leased

with another home for sale.

Q. This next -- what is this next page here that

is labeled at the top "Exhibit J"?

A. This is an advertisement that I ran in -- the

sample of one of the many advertisements that I ran in

the local Florida weekly newspaper in which I have

clearly featured on top of a photograph of property for

sale, Laguna Lakes, it has my name, and it has the

website, MRLAGUNALAKES.COM.

Q. This next document that says, "Exhibit J," on



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42

it, what does that depict?

A. This is a photograph typical of curbside signs

that I used for many years. It shows the Laguna Lakes

logo, the name Laguna Lakes, and then it says in print,

"Buy/sell/lease, Resident Agent," has my name and phone

number.

Q. And the Laguna Lakes logo on these street

signs that you were using is the same one as depicted in

Exhibit 2?

A. Yes. The one that was used by Transeastern

Homes.

Q. And this is a depiction of multiple road signs

that you were using over the years?

A. Oh, yeah, throughout the entire neighborhood.

Q. Let me show the next page here, Exhibit J.

The next few pages look like they're similar. What are

those?

A. These are two individual bus stop signs that I

lease from the County. One is directly across from

Laguna Lakes; one is adjacent to Laguna Lakes. They're

covered bus shelters. It shows the Laguna Lakes logo,

lagunalakes.com. Underneath that it says, "Sales and

rentals," and then "Free MLS search." So I very, very

actively market the community both inside and outside.

Q. And on those bus shelter signs, the logo that
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you used here is the same logo as depicted on Exhibit 2?

A. Yes. As owned by Transeastern Homes.

Q. Let me show you the next document here, and

what is that there?

A. The typical property sign. It's got my name,

my website, lagunalakes.com. I own it contrary to what

the application said. They have never owned it. It was

either owned by Transeastern Homes, their successor

TOUSA, or myself. I purchased it when TOUSA filed

bankruptcy liquidation, and this is in the community,

and then it has a flyer box underneath there in which I

advertise myself as Mr. Laguna Lakes and that specific

property.

MR. ROTHSCHILD: Objection. Lack of

foundation as to Laguna Lakes Community Association

never owned it. You can continue.

BY MR. BEHREN:

Q. This next -- what is this next page here?

A. It's a screen shot of the YouTube video that I

have, advertising the community. It was produced for me

by a New York company in approximately 2005 and has been

on YouTube or other websites since.

Q. And this next document here, what is this

here?

A. This is a postcard that I received from my
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commercial printer last night. They'll be going out

this weekend.

MR. ROTHSCHILD: Objection. Never produced.

He can continue.

THE WITNESS: It shows the Laguna Lakes logo,

the name Laguna Lakes; again, my trade name,

"Mr. Laguna Lakes," as I've been using now for ten

years; my website, lagunalakes.com, that, again, is

mine, and has never been owned by Laguna Lakes

Community Association.

MR. ROTHSCHILD: Objection. You can continue.

BY MR. BEHREN:

Q. All of these documents here in composite

Exhibit 7, these are all business records of your real

estate practice?

A. Yes, they are.

Q. They've all been maintained in the ordinary

course of your business?

A. That's correct.

Q. And they're in the same condition as they were

in when you first generated them or produced them?

A. That's correct.

Q. Do you know whether or not Transeastern Homes

and its officers knew you were using the name

Mr. Laguna Lakes as of -- you know, sometime in 2004?
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MR. ROTHSCHILD: Objection, lack of personal

knowledge. You can continue.

THE WITNESS: Yes. I have personal knowledge,

not only did they know it, as I established, we had

a very -- more than business relationship. I've

been in their personal jet. I've sold in their

other communities from after Laguna Lakes was

established, and I gave them business cards showing

"Mr. Laguna Lakes." Not only did they approve of

me doing that --

MR. ROTHSCHILD: Objection, hearsay.

THE WITNESS: -- they thought it was very

clever.

BY MR. BEHREN:

Q. Do you know whether or not the sales staff for

Transeastern Homes as of, you know, 2004 knew you were

using the name "Mr. Laguna Lakes"?

MR. ROTHSCHILD: Lacks personal knowledge.

THE WITNESS: Yes.

BY MR. BEHREN:

Q. Go ahead. You have personal knowledge?

A. Yes, I have personal knowledge. They

approached me. They thought it was very clever. They

had my --

MR. ROTHSCHILD: Objection, hearsay.
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THE WITNESS: And I would like to put on the

record that not only did Transeastern Homes know

that I was marketing Laguna Lakes as

"Mr. Laguna Lakes," but as documents we passed by

in one of the exhibits show, that they gave me the

topo board as a gift that was used in the sales

center along with all the marketing material, and I

still own them, and they are marked as one of the

exhibits.

MR. BEHREN: Let me show you what I'm going to

mark as composite Exhibit 8, and I'm going to give

a copy to counsel.

MS. HASTINGS: Thank you.

(Exhibit 8 marked for identification.)

BY MR. BEHREN:

Q. Do you recognize the documents in Composite

Exhibit 8?

A. Yes, I do. They're composite documents of

other real estate agents using the name and/or logo,

Laguna Lakes.

Q. Do you know whether or not Laguna Lakes has

ever -- do you have any knowledge as to whether or not

Laguna Lakes has asked these particular Realtors to

discontinue the name of Laguna Lakes in their marketing

materials?
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A. I have no knowledge of them ever prohibiting

any agent or doing anything to hurt any other agent

other than myself as witnessed by the fact some of these

cards are very recent.

Q. These are all documents that you received,

where, at your home?

A. Yes, mailed to my home.

Q. And do you maintain these records as part of

your real estate practice to see what competitors are up

to?

MR. ROTHSCHILD: Objection, relevance.

THE WITNESS: Yes, I do.

BY MR. BEHREN:

Q. So you maintain marketing materials from

competitors in Laguna Lakes as part of your ordinary

business records?

A. Yes, I do.

MR. ROTHSCHILD: Objection, relevance.

THE WITNESS: And it establishes that the use

of the name Laguna Lakes has to be used to market

the community to the benefit of the residents in

Laguna Lakes. How else would an agent market a

property if they couldn't identify the community?

MR. ROTHSCHILD: Objection, narrative.

(Exhibit 9 marked for identification.)
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BY MR. BEHREN:

Q. Let me show you what I'm going to mark as

Exhibit 9 or Composite Exhibit 9. Let me show you

Composite Exhibit 9. Do you recognize the documents

contained in there?

A. Yes, I do.

Q. Okay. Let me take it a page at a time again

with you.

With regard to the first page here, what does

that refer to?

A. This refers to the purchase of Transeastern

Homes by a company known as TOUSA.

MR. ROTHSCHILD: Was this produced in

discovery?

MR. BEHREN: Yeah, it was.

MR. ROTHSCHILD: Okay.

BY MR. BEHREN:

Q. And you actually printed that out from online

somewhere?

A. Yes, from Builder Magazine. It shows that in

2005 TOUSA purchased the assets of Transeastern

properties which was the owner of Transeastern Homes,

and that sale was completed in 2005.

Q. And do you have knowledge as to whether or not

TOUSA at some point in time filed for bankruptcy
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protection?

A. Yes, I do.

Q. And the next couple of pages here in Composite

Exhibit 9, would those be documents reflecting the

bankruptcy filing of TOUSA?

A. Yes. They were mailed -- we don't know if

they were mailed to everybody, but they were mailed to

us.

Q. When you say, "us," who are you referring to?

A. My wife and I of the liquidation of TOUSA,

USA. Again, I printed additionally on this composite

document or printout from the federal government showing

the stages of the liquidation of TOUSA.

Q. And this next page here in Composite Exhibit 9

is labeled "Exhibit R." What is that document?

A. This is a printout of the screen shot from the

Internet archive Way Back Machine, and the date of it is

September 22nd, 2008, and it clearly shows the owner of

lagunalakes.com was TOUSA, which was the purchaser of

Transeastern Homes, contrary to what the application

states. It was never owned by --

MR. ROTHSCHILD: Objection.

THE WITNESS: -- Laguna Lakes Community

Association.
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BY MR. BEHREN:

Q. Okay. This next page in Composite Exhibit 9,

something labeled "Exhibit S." What is that document?

A. This is an email to me in which -- from

December 29th, 2010, which states that the owner, the

domain owner, which was TOUSA, they were at that stage

of date they were in bankruptcy reorganization, and I

inquired about purchasing the domain name

lagunalakes.com from them, but they told me that they

are holding it for a client who plans to use it for an

upcoming project. We know that from Who-is record it's

TOUSA.

Q. This next page of Composite Exhibit 9 is

something labeled "Exhibit X" from BuyDomains.com. What

is that document?

A. This shows that lagunalakes.com is for sale as

part of the bankruptcy liquidation. I purchased it then

from --

Q. Did you print out this particular -- I mean,

do you know when this particular document that shows

that lagunalakes.com is for sale, do you know when that

was printed out?

A. Print is so small because it's a screen shot.

I can't read it. The document is not dated, but I

probably can ascertain a date from the screen shot.
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Q. Which would approximately when?

A. 2012.

(Exhibit 10 marked for identification.)

BY MR. BEHREN:

Q. Let me show you what's being marked as

Composite Exhibit 10.

By the way, with regard to the Laguna Lakes

Community Association, were you on the board of

Laguna Lakes Community Association at some time?

A. Yes, I was. I was the vice-president for two

years.

Q. What was the timeframes?

A. 2007, 2008.

Q. Did anybody ever object to you about the use

of the "Mr. Laguna Lakes" name?

A. No. Which is interesting, being that I was

the vice-president of the board, there was never a

single objection. Also, I'd like to put on record that

Donna Flammang, the same attorney who filed the

trademark application, was serving as a director on that

same board in 2007.

Q. Was there -- in fact, up until you determined

that Laguna Lakes had filed for this trademark, was

there ever any objections made to you by any

representative of Laguna Lakes Community Association
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complaining about your use of the name

"Mr. Laguna Lakes"?

A. Yes, there was.

Q. Okay. And when was that?

A. In the summer of 2011 Bob Hajicek --

MR. ROTHSCHILD: Objection, relevance. You

can continue.

THE WITNESS: -- visited my house while I was

working outside. He told me that he was sent by

the board and instructed to instruct me to tell me

to stop using the name Laguna Lakes, the logo

Laguna Lakes, and any reference to Laguna Lakes as

they were trademarked. I explained to them that

not only were they not trademarked, that he should

do his research, that the name and the logo were

owned by the creator -- the logo was owned by the

creator which --

MR. ROTHSCHILD: Objection, hearsay.

THE WITNESS: -- was TOUSA because they had

purchased -- they had purchased Transeastern Homes.

MR. BEHREN: What's hearsay, what Mr. Hajicek

told him?

MR. ROTHSCHILD: Marino's out-of-court

statement during his conversation.

MR. BEHREN: What Marino testified to and what
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he talked about, that's not going to be hearsay.

MR. ROTHSCHILD: You can't admit your own

out-of-court statement.

Just continue.

BY MR. BEHREN:

Q. All right. Let me show you Composite Exhibit

10, and I have a copy for counsel. The first page of

Composite Exhibit 10 appears to be a board of directors

meeting minutes from August 22nd, 2011 for Laguna Lakes.

Was the conversation that had you with Mr. Hajicek prior

to this particular board meeting on or about

August 22nd, 2011?

A. Yes. It was about 30 days earlier.

Q. Okay. So, now, taking a look at Composite

Exhibit 10, do you recognize the first three pages here?

A. Yes. This is a printout of the official

minutes of the Laguna Lakes Community Association board

meeting held on August 22nd of 2011.

Q. Is that the first -- does that board

meeting -- board minutes meeting reflect when it was

that the board decided they were going to try to

trademark the name Laguna Lakes?

A. Yes, absolutely. On page 3 of the board

minutes, under the discussion of trademark, it says,

"Laguna Lakes logo is not a registered trademark and is
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being used without the permission of the board of

directors," and then a motion was made by director

Maryann Cowart to register the Laguna Lakes name and

logo as a trademark at a cost of about $2,700, seconded

by Bob Hajicek, who was the officer that visited me and

told me that it was trademarked and that they did not

want me to use it.

Q. The next page here in Composite Exhibit 10 --

A. Could I not put on the record that the motion

passed all in favor, and present at that meeting was

board member Donna Flammang, who was the same attorney

who completed the two trademarks that I allege are

untrue and --

MR. ROTHSCHILD: Objection, non-responsive.

THE COURT REPORTER: What was the last part?

THE WITNESS: -- untrue and misleading.

BY MR. BEHREN:

Q. Let me show you now the next page of Composite

Exhibit 10, which is something labeled "Exhibit U."

What is that document there?

A. This is a picture of a property sign in

Laguna Lakes of a property for sale by Mary Ann Cowart

who is a competing real estate agent --

MR. ROTHSCHILD: Objection, relevance.

THE WITNESS: -- who is the very same person
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who made the -- director who made the motion to

register -- trademark the name Laguna Lakes and the

logo.

BY MR. BEHREN:

Q. The next pages here in Composite Exhibit 10,

you recognize these pages here?

A. Yes. These are printouts of the official

orders records as filed with the Secretary of State of

Florida, showing that in 2007 I served as vice-president

of the board of Laguna Lakes Community Association along

with Donna Flammang, who served as a director, and in

the second year of 2008 I was voted in again as the

vice-president of the Laguna Lakes Community

Association.

Q. This next page -- next two pages here are

entitled -- actually, the next three pages here are

entitled "Exhibit Z." What are those documents?

A. This is the photograph of the entrance sign to

Laguna Lakes, and it contains the logo. It's the

monument sign. Again, it shows it was a Transeastern

community. That wording has been removed, and in

previous testimony, which is part of the official

record, Bob Hajicek alleged that the Laguna Lakes

Community Association has the right to the logo because

they own the monument sign; however, as shown on page 2
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and 3 of this documentation --

MR. ROTHSCHILD: Objection, narrative.

THE WITNESS: -- public records shows --

clearly shows that it's owned by the Laguna Lakes

Community Development District, an entirely

different corporation.

BY MR. BEHREN:

Q. Okay. So Exhibit Z here, does it reflect who

owns the monument sign for the Laguna Lakes Community

Association -- excuse me. Who owns the monument sign

for Laguna Lakes?

A. Yes.

Q. Who?

A. Public record unequivocally shows that's an

owned by Laguna Lakes CDD. That's --

MR. ROTHSCHILD: Objection. That document was

not produced in discovery, and is not listed in

pretrial --

MR. BEHREN: Yeah, actually it was. It was

the subject of another deposition of one of your

witnesses.

MR. ROTHSCHILD: Objection, not listed on

pretrial disclosures. Continue.

MR. BEHREN: And it's public record.

MR. ROTHSCHILD: Continue.
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BY MR. BEHREN:

Q. And the next page or two pages here of

Composite Exhibit 10 which is something entitled

"Exhibit AA," what is that?

A. This is an email that I received on

December 19th, 2013, from -- the subject is

"Laguna Lakes Community Association updates and

reminders," and although the documentation that we

reviewed earlier of the Laguna Lakes Community

Association being a non-profit, they are now in the

process, according to this email, in the process of

updating homes for rent and sale on the website; so

apparently Laguna Lakes Community Association is now

going into the real estate business.

MR. ROTHSCHILD: Objection, relevance.

THE WITNESS: Well, it says it on here. It's

an email from them.

MR. ROTHSCHILD: Objection, relevance.

BY MR. BEHREN:

Q. By the way, did -- once the trademark

applications were filed by Laguna Lakes, exhibits 1 and

2, did they give you any notification at all that they

had filed for these trademarks?

MR. ROTHSCHILD: Objection, relevance.

THE WITNESS: No, they did not, and it's a
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good point to bring out that according --

MR. ROTHSCHILD: Objection, non-responsive.

THE WITNESS: -- to my understanding of

trademark law, they have to disclose the

simultaneous use by another party, and if any other

party would be harmed by the trademarking of any

submission, and neither of those were disclosed to

the Patent and Trademark Office.

BY MR. BEHREN:

Q. Would you be harmed by the registration of

Laguna Lakes?

A. Absolutely. The majority of my income, as it

has for the last ten years, comes from the marketing of

properties within Laguna Lakes.

Q. Under the trade name "Mr. Laguna Lakes"?

A. Under "Mr. Laguna Lakes," using the website

which I purchased, fairly purchased, from the owner of

the website, use of the logo with the permission of the

originator of the logo, the designer that was

Transeastern Homes, full knowledge of them, and the use

of the name Laguna Lakes which is a copy of a geographic

location and used by other communities throughout the

country.

MR. BEHREN: Okay. I don't have anything

further. Any cross?
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MR. ROTHSCHILD: I do. Can we take a five or

ten-minute adjournment? We'll go off the record.

(A short break was taken.)

MR. ROTHSCHILD: Mr. Marino, before I begin

your cross-examination, I just want to note a

couple objections for the record. I'll be taking

your cross-examination in protest while reserving

the right to object to receipt of the testimony and

the exhibits that have been marked in your direct

examination. I'm doing that all under protest.

The first objection.

The second objection, regarding the pretrial

disclosures you provided. I object on the basis

that with respect to your identification, the

pretrial disclosure does not include a general

summary or list of subjects in which you were going

to be testifying as required by Section 702.01 of

the TTAB Manual Procedure, and I also note that

second objection of pretrial disclosures were

served two days late after the April 15, 2014,

deadline. Okay.

CROSS-EXAMINATION

BY MR. ROTHSCHILD:

Q. Now, Mr. Marino, during your original trial

testimony period, you represented you only wanted to
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submit affidavit testimony to the board; is that

correct?

A. I have no idea.

MR. BEHREN: Let me object to the extent as to

what his intentions were with regard to the initial

trial period, that's protected by attorney-client

privilege, and I'm instructing him not to answer.

MR. ROTHSCHILD: How is that protected by

attorney-client privilege?

MR. BEHREN: Because if there was discussions

between me and Mr. Marino about what was going to

be done during the prior trial period, it's

privileged. He's not answering it.

MR. ROTHSCHILD: Well, I'm asking Mr. Marino,

if he wanted to do anything other than provide

affidavit testimony.

MR. BEHREN: It's not relevant.

MR. ROTHSCHILD: It's cross-examination.

MR. BEHREN: It's not -- it's not relevant,

and he's not answering it because it's privileged.

MR. ROTHSCHILD: Of course it's relevant.

MR. BEHREN: It's completely not relevant, and

it's privileged. He's not answering it; so move on

to another topic.

MR. ROTHSCHILD: No. I'm going to keep asking
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the question.

MR. BEHREN: Okay. Well, guess what? He's

not answering it; so you can ask another question

now.

BY MR. ROTHSCHILD:

Q. Mr. Marino, you understand that you initiated

this opposition proceeding; correct?

A. Yes.

Q. Laguna Lakes had not initiate any proceedings

against you by filing this trademark applications; is

that correct?

A. No, that's incorrect. They did because --

they did absolutely.

MR. ROTHSCHILD: Non-responsive.

MR. BEHREN: He's answering the question.

THE WITNESS: I'm answering the question.

MR. BEHREN: And I'm going to object to the

relevance anyway, but go ahead.

THE WITNESS: I want to comment on it.

No, they did, Chad, because they filed a

false, which I'm alleging, a false misleading

trademark application. They did not disclose the

simultaneous use, and they intentionally hid it

from me.
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BY MR. ROTHSCHILD:

Q. Which rule requires that disclosure?

A. Under the --

MR. BEHREN: Objection. Call for a legal

conclusion.

MR. ROTHSCHILD: He can answer.

THE WITNESS: It requires -- my study of the

trademark rules required the simultaneous -- the

disclosure of simultaneous use and the names and

contact information of any parties that would be

harmed, and I would be harmed, and I was

simultaneously using it.

BY MR. ROTHSCHILD:

Q. The trademark rule that you just mentioned you

studied required Laguna Lakes to disclose the

simultaneous use of anybody?

A. That's correct.

Q. No. I asked you a question. Which trademark

rule that you just said you reviewed? You reviewed

trademark rules; correct?

A. Yes, I did.

Q. Which trademark rules did you review?

A. As published by the trademark office.

Q. Which rules are you --

A. Well, I don't have them today, and obviously,
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I'm not an attorney, but I went and downloaded and read

the trademark rules and the handbook published by the

TTAB, and it requires the disclosure of simultaneous use

and any parties that would be harmed, neither of which

were done.

Q. Do you do you recall which specific section

you saw that?

A. No, I do not.

Q. You wouldn't have any idea if that related to

concurrent use application?

A. That would --

MR. BEHREN: Objection. This is all calling

for a legal conclusion, and it's totally not

relevant.

MR. ROTHSCHILD: He alleged this in his

opposition; so it is relevant. So I'm going to ask

the question again. Actually, Court Reporter, can

you read that back?

THE COURT REPORTER: Okay. I'm asking

everyone to speak one at a time, please. It's

really hard to hear you sometimes, Chad.

MR. ROTHSCHILD: Okay. I'll speak up.

(The record was read.)

THE COURT REPORTER: I think it's cutting off

the first one or two words of your questions, Chad.
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MR. ROTHSCHILD: Okay. So I will be more

deliberate with my questions.

THE COURT REPORTER: Thank you. I appreciate

it.

BY MR. ROTHSCHILD:

Q. The question was, Mr. Marino, you would not

know if whether or not the requirement you read in the

trademark rules applies only to concurrent use

applications; correct?

MR. BEHREN: Objection. Call for a legal

conclusion, and it's irrelevant.

MR. ROTHSCHILD: He can answer.

MR. BEHREN: Well, if he's able to answer,

he's can answer.

MR. ROTHSCHILD: Don't coach the witness.

THE WITNESS: I don't know. I'm not an

attorney.

BY MR. ROTHSCHILD:

Q. Okay. Thank you. You're not in the business

of providing homeowner services; correct?

A. No, I am not.

Q. Let's turn to what has previously been marked

as Exhibit 1. If you turn to the second page which

lists the website address. Do you see that?

A. Yes, I do.
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Q. Can you turn to the last page?

A. Uh-huh.

Q. Do you see a certain picture represented on

that last page?

A. No, I don't have a picture. Are you looking

at Exhibit 2 or 1?

Q. Exhibit 1.

A. That's Exhibit 2. Exhibit 1 doesn't have it.

MR. ROTHSCHILD: Okay. Kim, could you hand

Mr. Marino fax 1 of 5?

MS. HASTINGS: Yeah.

MR. ROTHSCHILD: If you take a second to

review this. Let your attorney look at it.

MS. HASTINGS: I'm taking off the fax cover

page which says, "Fax 1 of 5," put a clip on there

and handing it to Mr. Marino.

MR. BEHREN: To me first.

MS. HASTINGS: To his attorney first.

MR. BEHREN: Just for the record, this fax is

somewhat illegible, but go ahead, take a look.

Is that being marked as an exhibit here?

MR. ROTHSCHILD: Nope. Ms. Court Reporter,

unless I indicate I'll be marking any exhibits, I

do not anticipate --

MR. BEHREN: Well, I'm going to object then to
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the witness testifying about something.

MR. ROTHSCHILD: You can --

MR. BEHREN: You can't have the witness --

MR. ROTHSCHILD: He can review documents and

testimony about these documents without them being

admitted into evidence.

MR. BEHREN: No, you can't testify about

documents unless they've been admitted into

evidence.

MR. ROTHSCHILD: That is absolutely not true.

MR. BEHREN: That is absolutely true.

MR. ROTHSCHILD: That is not true.

MR. BEHREN: Yeah. Yeah, it is.

MR. ROTHSCHILD: No, it's not.

MR. BEHREN: Yeah, it is.

MR. ROTHSCHILD: Look, Scott, I'm not going to

let you bully me around --

MR. BEHREN: A witness -- a witness can't

testify about documents that have not been admitted

into evidence.

MS. HASTINGS: That is absolutely not true.

MR. BEHREN: Yeah.

MS. HASTINGS: Have you tried a case?

MR. BEHREN: Actually I've tried probably more

cases than either of you.
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MR. ROTHSCHILD: Well, Scott --

MR. BEHREN: -- and guarantee you any judge

who's a trial judge will tell you that the witness

can't testify about a document that's not in

evidence.

MR. ROTHSCHILD: You can object to it if you

want, okay.

MS. HASTINGS: First --

MR. ROTHSCHILD: Your object is --

THE COURT REPORTER: I need one person talking

at a time. Sorry. I cannot take three people

talking at the same time. And I can't hear Chad

when he's making an objection if everyone else is

talking over him.

THE WITNESS: Hey, Chad, that photograph is

Exhibit 2.

MR. ROTHSCHILD: Well, they're on both

exhibits.

THE WITNESS: No, not on Exhibit 1, it's on

Exhibit 2. Your paperwork is messed up; so it's --

MR. ROTHSCHILD: Let the record reflect --

MR. BEHREN: Gerard, what's the question?

THE WITNESS: No, I want to help answer

question.

MR. BEHREN: Just stop -- let him -- he's



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

asking the questions; so let him ask whatever the

question is.

THE WITNESS: So it's a picture of

Laguna Lakes community. That photo, is that what

you're talking about?

BY MR. ROTHSCHILD:

Q. And to be clear, we're looking at what has

just been handed to you? You're looking at the fax that

was just handed to you, Mr. Marino; correct?

A. Yes.

Q. Okay. And if you turn to the last page, you

see the website printout; correct?

A. If I'm looking at your page, no, I don't.

Q. You don't see on the last page of the fax that

was just sent to you?

A. Well, there's a photo, but it's mud.

Q. There's a photo; correct? Can you see a

header?

MR. BEHREN: It's a photo that's not really

very legible, Chad. That's the reason why I

objected to the document; so --

MR. ROTHSCHILD: Okay. Can he describe -- let

me strike that.

MS. HASTINGS: Hang on one second. This may

help. What Mr. Marino is trying to tell you is
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that the picture in what you faxed is also the last

page of Exhibit 2 that was marked earlier in

Mr. Marino's deposition, much better picture; so if

you want to question him about this picture, I

would use Exhibit 2, the last page.

BY MR. ROTHSCHILD:

Q. The reason I asked this question is --

Mr. Marino, what I've handed you is a copy of the

Trademark Application Serial Number 85411599, regarding

the award mark --

MS. HASTINGS: Stop, Chad. Chad, read the

serial number again because we have 85411955.

MR. ROTHSCHILD: Correct.

MS. HASTINGS: Okay.

MR. ROTHSCHILD: I apologize.

MS. HASTINGS: I just wanted to make the

record clear.

BY MR. ROTHSCHILD:

Q. And is it your position, Mr. Marino, the last

page you see, the illegible page, that's the same as in

what's been previously marked as Exhibit 2, that that

wasn't included in the trademark application for the

word mark?

A. Wow.

MR. BEHREN: Yeah. I'm going to object to the
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question.

MR. ROTHSCHILD: Let me rephrase.

THE WITNESS: Everybody is scratching their

head because you have the numbers mixed up.

BY MR. ROTHSCHILD:

Q. Regarding what was marked as Exhibit 1, that

document does not include the same pictures as was

included in Exhibit 2; correct?

A. Correct.

Q. Okay. So is it your representation then that

the trademark application which we marked as Exhibit 1

did not include that same printout that's included in

Exhibit 2?

A. That is correct because the website address

cited in Exhibit 1, lagunalakes.com, I own. The website

address cited in Exhibit 2, lagunalakesassociation.com,

they own, the Laguna Lakes Community Association owns,

but it did not start there. They did not even have the

website registered until '06 although they state --

Q. Let's not get ahead of ourselves, Mr. Marino.

I just asked a simple question.

MR. BEHREN: Okay. So what's your question?

BY MR. ROTHSCHILD:

Q. Let's go back to what you marked as Exhibit 1,

and we'll turn to page 2. Do you understand that the
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trademark Laguna Lakes Community Association is seeking

to register in this application the word "Laguna Lakes";

correct?

A. That is correct.

Q. And it's your contention that they did not

have a website until some later date after October 6,

2003, that they could not have used the word

"Laguna Lakes" as a trademark?

MR. BEHREN: Objection. Calls for a legal

conclusion. You're asking basically him for what

his attorney's legal arguments are. I think these

are improper questions. You want to ask him

factual questions.

MR. ROTHSCHILD: It is a factual question,

Scott.

MR. BEHREN: It's not a factual question.

You're basically asking him to make legal argument.

MR. ROTHSCHILD: Scott, I can go back to his

direct testimony and see that it's riddled with him

trying to say that.

THE WITNESS: Chad, I can answer it. I'm

happy to answer it.

MR. ROTHSCHILD: Please.

THE WITNESS: I'm alleging, based on the

application, Exhibit 1, that they're trying to
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register Laguna Lakes and the website address that

they cite as evidence of first use,

lagunalakes.com, is false, misleading, inaccurate,

and at the very least fraudulent since it was

signed under oath. It was never owned by the

Laguna Lakes Community Association.

BY MR. ROTHSCHILD:

Q. That's your contention and you're entitled to

it.

A. Well --

MR. BEHREN: Wait a minute, he answered your

question; so if you didn't want his contention,

then why are you asking him the question?

THE WITNESS: It's not my contention, Chad,

the Who-is record and the documentation that we --

MR. ROTHSCHILD: Objection --

THE COURT REPORTER: I'm sorry, Chad. What

was --

MR. ROTHSCHILD: Objection, narrative,

non-responsive.

BY MR. ROTHSCHILD:

Q. So if you turn to the first page of this --

what you've marked as Exhibit 1, you see where it says,

"Applicant information"?

A. Yes. Where it says, "Owner of mark," I do see



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73

it.

Q. You see "Owner of mark." It says, "Internal

address." You see "Internal address"?

A. Yes, I see it.

Q. You see "Street"?

A. Yes.

Q. You see "City"?

A. Yup.

Q. Do you agree that this information is trying

to identify the applicant?

A. It clearly identifies the applicant as

Laguna Lakes Community Association, stating that they

are the owner of the mark.

Q. And so you disagree with me that, when they

provide a website address, they're not providing it as

identifying information?

A. No. It's under "Applicant information." They

state, as an applicant, that their website address is

lagunalakes.com as the owner. That is false. This is

blatant -- blatantly fraudulent, Chad.

Q. Okay. And so, if we turn to Exhibit 2, which

is an application merely days later, if we turn to

page 2, can you read the website address?

A. Lagunalakesassociation --

Q. You agree that was filed --



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

A. -- .com.

Q. -- on September 2nd, 2011; correct?

A. Yes.

Q. And you agree that the trademark application

as Exhibit 1 was filed on August 31st, 2011; correct?

A. Correct.

Q. Based on your review of trademark law, is

Laguna Lakes required to submit a specimen that shows

its first use?

A. Yes, they are.

MR. BEHREN: Let me -- let me object again.

Once again, this is calling for a legal conclusion.

MR. ROTHSCHILD: You can answer.

MR. BEHREN: Well, no. I mean, he's --

MR. ROTHSCHILD: Yes.

MR. BEHREN: Again, you're asking him to

testify as a lawyer which is not proper; so

Mr. Marino shouldn't be testifying as a lawyer

because he's not a lawyer.

MR. ROTHSCHILD: He did plenty of that in his

direct examination, okay?

MR. BEHREN: He's a fact witness.

MR. ROTHSCHILD: So I will have the court

reporter read back the question, please.

(The record was read.)
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MR. BEHREN: Objection, calls for a legal

conclusion.

MR. ROTHSCHILD: You can answer.

MR. BEHREN: If he can answer.

THE WITNESS: Yes.

BY MR. ROTHSCHILD:

Q. You would agree with me -- if we turn back to

the fax that I sent over, fax 1 of 5, the last page, can

you read the website address that's on that last page at

the bottom left?

A. This was submitted as a specimen.

MS. HASTINGS: This is it right here.

MR. ROTHSCHILD: I don't know who's talking to

who.

THE WITNESS: There's no website address on

it.

MR. ROTHSCHILD: The document that's my Fax

Number 1.

MS. HASTINGS: If I may, yes, there is, but

it's so tiny that he can't read it, and I can't

read it.

BY MR. ROTHSCHILD:

Q. Mr. Marino, would you have any reason to

disagree with me that it's the same printout that's in

your Exhibit 2 that the website reads,
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"http://lagunalakesassociation.com//lagunalakes/home.asp

"? Would you have any reason to disagree with that?

MR. BEHREN: Objection. Calls --

Gerard, you need to wait for me object before

you speak.

Objections, calls for speculation.

Now you can answer.

THE WITNESS: I can read it, and I agree, that

is the website for Laguna Lakes Community

Association which was started in 2006, not in 2003,

as misrepresented to the U.S. Patent and Trademark

Office.

MR. ROTHSCHILD: Thank you, Mr. Marino.

Kim, if you -- now, I'm going to turn to some

of the documents that you have, Kim. These are

documents from Mr. Marino's deposition. Deposition

Exhibit Number 1 which is the notice of opposition.

Do you have that?

Mr. Marino, take a second to review it.

MS. HASTINGS: How big is Exhibit 1?

MR. ROTHSCHILD: 13 pages.

MS. HASTINGS: I got it. There was a bunch

put together. Let me put a clip on this, hand it

to Scott. There you go.

MR. BEHREN: I believe there was an amended
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notice of opposition. Why are you asking him about

a notice of opposition?

MR. ROTHSCHILD: Cross-examination as

impeachment for Mr. Marino.

If you could let me know when Mr. Behren and

Mr. Marino have had a chance to review it.

MS. HASTINGS: Okay. Mr. Behren has just

handed the document to Mr. Marino.

THE WITNESS: Okay, Chad.

BY MR. ROTHSCHILD:

Q. Okay. You'll agree, based on this notice of

opposition, you initially represented to the trademark

board that you first used the trade name

"Mr. Laguna Lakes" as early as July 2005; correct?

A. Where would it be on here?

Q. Can you turn to paragraph 4?

A. Correct.

Q. Can you read paragraph 4 for the record?

A. "Marino is the prior user of the name

Laguna Lakes and used it prior to Laguna and as early as

July 2005. Marino has used the trade name

'Mr. Laguna Lakes' since that time. See attached

Exhibit A," and Exhibit A shows it to be one year

earlier, 8-3-04.

Q. I don't see an Exhibit A.
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A. It's attached. It's the business card with my

photograph.

Q. Identify where it says, "Exhibit A."

A. Chad, I'm just -- I'm just reading what you

gave me.

Q. No. I understand. On the document page that

you have in front of you, can you identify where it

says, "Exhibit A"?

A. No, I cannot, but it clearly was as early as

8-3-04.

Q. And you reviewed the notice of opposition

before you filed it with the trademark office; correct?

A. No, I did not.

Q. Is that troubling to you that you wouldn't

review a pleading like that even though you're claiming

you've been harmed by this trademark application?

MR. BEHREN: Objection. It's argumentative,

number one; number two, it's not relevant because

it's not even the operative pleading at this point

in time.

MR. ROTHSCHILD: You can answer.

THE WITNESS: No, it's not, not troubling.

Now that you brought it to my attention, you're

right. I have prior use one year earlier.
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BY MR. ROTHSCHILD:

Q. So throughout the course of this opposition

proceedings it wasn't brought to your attention you

would have claimed you first used it as early as 2005?

A. Now that you brought it to my attention, I see

that. It was a typographical error. You're right. It

was first used since '04.

Q. Would you say that typographical errors are

intentional?

A. No. It actually does our case the opposite.

He should have put in there '04, not '05, showing that

we have --

Q. So when you put in July 2005, you weren't

intentionally trying to mislead the board?

A. No. I never saw those documents previous to

being filed.

Q. Do you think your attorney was trying to

intentionally mislead the board?

A. Absolutely not. We have the law and the facts

on our side. There's no reason to intentionally mislead

the board.

Q. Okay. Now, you understand you filed a second

notice of opposition; correct?

A. I don't know that.

Q. Actually, let me rephrase that. The document
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that was marked as Exhibit 1 in your deposition relates

to Trademark Application Serial Number 85414343;

correct?

A. You're going too fast, Chad.

Q. Sorry. I'll slow down. The notice of

opposition that was marked as Defendant's Exhibit 1 in

your deposition related to Trademark Application Serial

Number 85414343; correct?

A. Correct. However, now that I am reviewing

this document, I do see that maybe why my attorney would

have said July '05.

Q. I haven't asked a question, Mr. Marino.

MR. ROTHSCHILD: Kim, do you have deposition

Exhibit 2?

MS. HASTINGS: From the previous Marino

deposition?

MR. ROTHSCHILD: Correct.

MS. HASTINGS: Yes.

MR. ROTHSCHILD: Can you hand that to

Mr. Behren for his review? It should mirror the

first deposition exhibit.

THE WITNESS: Okay. They don't mirror each

other, but go ahead. I'm not sure what your

question is.
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BY MR. ROTHSCHILD:

Q. Okay. The document you've just been handed,

is that -- you filed with the board in opposition to --

in opposition to Trademark Application Serial Number

85411955?

A. Okay. So -- okay, I see that. So what was

the question? Are they the same, no.

Q. Is this -- is this a pleading that you filed

in opposition to Trademark Application Serial Number

85411955?

MR. BEHREN: I'm going to object based upon

the relevance.

THE WITNESS: That was the one we've

already -- you've already asked me about, and as I

stated, my attorney filed it. I did not see it

previous to him filing it.

BY MR. ROTHSCHILD:

Q. If I'm correct, I asked you about Serial

Application Number 85414343.

MR. BEHREN: What's the question?

BY MR. ROTHSCHILD:

Q. The document you're reviewing --

MS. HASTINGS: Chad, why don't you use exhibit

numbers because he's got two documents in front of

him.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

BY MR. ROTHSCHILD:

Q. Okay. Deposition Exhibit 2, correct? Please

turn to deposition Exhibit 2.

MS. HASTINGS: All right. He's got Exhibit 2

in front of him.

BY MR. ROTHSCHILD:

Q. And that relates to Trademark Application

Serial Number 85411955; correct?

A. Correct.

Q. Okay. And in this document you represented

that you used the trade name "Mr. Laguna Lakes" as early

as July 2005; correct?

A. I don't know. I'd have to read it.

Q. Well, take your time to read it.

MR. BEHREN: Objection. The document speaks

for itself. It's irrelevant. It's not an

operative pleading in the case.

THE WITNESS: Correct.

BY MR. ROTHSCHILD:

Q. Now, let's turn to the amended notice of

opposition that you filed in each of these opposition

proceedings, and I believe --

So, Kim, that would be Deposition Exhibit 3.

MS. HASTINGS: Okay. I'm handing it to

Mr. Behren first.
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MR. ROTHSCHILD: It should be 20 pages, and

once we've located the Deposition Exhibit 3, allow

Mr. Behren to take a chance to review it.

MS. HASTINGS: He's looking at it right now.

MR. ROTHSCHILD: Okay. And then, if everyone

could just let me know once Mr. Behren has finished

and he has handed the document to his client and he

has reviewed it.

MS. HASTINGS: Mr. Marino is reviewing the

document.

MR. ROTHSCHILD: And, Mr. Marino, please take

your time.

THE WITNESS: Okay.

BY MR. ROTHSCHILD:

Q. Now, I'm going to ask you a question based on

paragraph 8; so if you could turn to paragraph 8. Could

you please read the first sentence of paragraph 8?

A. "Marino is the prior user of the name

'Laguna Lakes' and used it prior to Laguna and as early

as April 2003. Marino has used the trade name

'Mr. Laguna Lakes' since that time. See attached

Exhibit F. Laguna's registration of a proposed mark,

especially when using it to sell and rent real estate in

Laguna Lakes, is likely to cause confusion, mistake,

and/or deception, and should be prohibited."
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Q. You agree with me those are allegations you

made; correct?

A. My attorney made.

Q. So you didn't review this document either

before it was filed with the board?

A. That would be correct.

Q. And you'll agree with me that -- you recall we

just talked about the business card and receipt that was

attached to the original notice of oppositions that you

filed?

A. Yes.

Q. And you'll agree your attorney was in

possession of that information when this amended notice

of opposition was filed; correct?

A. Correct.

Q. And you're now claiming that your first use of

the name "Mr. Laguna Lakes" is based on that page which

is a receipt and a business card, photocopied?

A. Correct.

Q. And can you read on exhibit -- what was marked

in your deposition as Exhibit 1 where the copy of the

receipt and business card are located?

A. Yes, I see it.

Q. Is that a receipt from Pro Photo and Digital?

A. Yes.
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Q. You'll agree there's no non-hearsay testimony

or evidence from Pro Photo and Digital that you can

provide to substantiate that the receipt relates to the

business cards; correct?

A. I haven't been asked to, but certainly it's

attainable.

Q. In your opinion, a layperson who is involved

in this lawsuit, you don't think you were asked that

question in discovery?

A. No. Nobody has brought it up until now.

Q. Okay.

A. That's my evidence. On its face, it's

accurate, 8-3-04 is when the business cards were

provided to me with "Mr. Laguna Lakes."

Q. Now, moving on. You'll agree that August 3rd,

2004, is later than October 6, 2003; correct?

A. Correct.

Q. It's your testimony today and documents you

previously submitted under oath that you did not use

"Mr. Laguna Lakes" before August 3rd, 2004; correct?

A. No, that's not what I'm saying. I'm saying

the earliest receipt that I could find of using

"Mr. Laguna Lakes" is October -- is August 3rd of 2004.

That's all I'm stating, that was the earliest

documentation that I could find.
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MR. ROTHSCHILD: Kim, can you pull out

Deposition Exhibit 5 which are Mr. Marino's

responses to discovery?

MS. HASTINGS: Okay.

MR. ROTHSCHILD: It would be our questions

followed by his reply. They're two separate

documents.

MS. HASTINGS: I got it. Handing Exhibit 5 to

Mr. Behren for review. Exhibit 5 was handed to

Mr. Marino. He's reviewing it now.

MR. ROTHSCHILD: Okay. No rush.

THE WITNESS: Okay.

BY MR. ROTHSCHILD:

Q. Can you identify this Deposition Exhibit 5?

A. "Applicant's amended first set of

interrogatories, requests for production, and requests

for admission to opposer."

Q. And do you recall ever seeing this document?

A. Parts of it.

Q. Which parts do you recall seeing?

A. The back half -- the back section, Marino's

notice of service of answers to Laguna Lakes's first set

of interrogatories.

Q. And just to be clear, there's a Defendant's

Exhibit J on that document?
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A. No, it's "I."

Q. The document says, "Marino's notice of the

service of answers to Laguna Lakes's first set of

interrogatories"?

A. Okay. Now we're looking at a different set.

I have a different set now.

MS. HASTINGS: It's all part of Exhibit 5, but

we had to find the exhibits. He's found the one

that has Exhibit J on it.

MR. ROTHSCHILD: Okay. Correct. I thought

that was the page he was referring to.

MR. BEHREN: Is there a question right now

pending?

BY MR. ROTHSCHILD:

Q. I mean, I'll reask the question.

Does the portion of deposition Exhibit 5 that

you recall seeing consist of four pages, beginning with

a page that contains the words "Marino's notice of

service of answers to Laguna Lakes's first set of

interrogatories"?

A. Yes.

Q. Okay. So the other pages in Deposition

Exhibit 5 that preceded these four pages, you never saw

those; correct?

A. I don't know if I ever saw them before or if I
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don't remember seeing them.

MR. BEHREN: Obviously, Chad, if he's served

answers to interrogatories, there must be

interrogatories in that pile of documents that he

saw that he answered.

MR. ROTHSCHILD: I mean --

MR. BEHREN: Let me object to the --

MR. ROTHSCHILD: -- there's certain things

that he had never seen that were filed --

MR. BEHREN: Let me object to the relevance.

You know, Chad, that is not a discovery deposition;

so ask --

MR. ROTHSCHILD: No.

MR. BEHREN: No. Hold on a second. Ask

questions as if this is a trial. This is supposed

to be cross-examination. It's supposed to be

covering the things that were covered in the direct

examination; so ask questions relating to the

direct examination. This is not a discovery

deposition here.

MR. ROTHSCHILD: Well, the question that I

asked is relating to his date of first use. Now, I

don't want to paraphrase, Mr. Marino. I'm sure the

court reporter can read it back if he wants, but he

said he's not relying on August 3rd, 2004, as his
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first date of use.

MR. BEHREN: His testimony was that the

document -- the only documentation he found of his

first use of "Mr. Laguna Lakes" was August 2004.

BY MR. ROTHSCHILD:

Q. And then I asked the question, Mr. Marino, can

you turn to page 3, Bullet Point 18, which reads,

"8/3/2004 was the receipt for his business cards first

using 'Mr. Laguna Lakes.'" Do you see that?

A. 8-3-04 with the receipt. Yeah, that's what

we're discussing, right.

Q. And that's Number 18, and if you'll turn to

page 10 of applicant's amended first set of

interrogatories, requests for production, and requests

for admission to opposer, I'll read the question to you:

"State the exact date on which Marino will rely as to

when his use of the term 'Mr. Laguna Lakes' commenced in

connection with the sale or distribution of each product

and/or service specified in answer to above, Number 17."

So you'll agree with me in your responses to

your interrogatories that you stated under oath that

August 3rd, 2004, is the date of first use that you used

"Mr. Laguna Lakes" that you'll rely on in this

proceeding; correct?

A. That is the date of the earliest receipt that



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

I have of using "Mr. Laguna Lakes" as I stated.

Q. Well, can you read Question -- Interrogatory

Number 18 to me?

MR. BEHREN: You already read him -- he's not

going to read it to you. You already read it to

him.

MR. ROTHSCHILD: He's --

MR. BEHREN: You already read it to him, and

you already read him the answer. I'm not -- Chad,

I'm not going to have you waste time here, okay?

He's not reading you the interrogatory that you

already went through. If you want, mark it as an

exhibit, and mark the answers as an exhibit. You

already read them both. Let's move on to another

question.

BY MR. ROTHSCHILD:

Q. All right. So we've established that

August 3rd, 2004, is your date of first use of

"Mr. Laguna Lakes"?

MR. BEHREN: No. You established how he

answered a particular interrogatory; so move on to

the next question.

BY MR. ROTHSCHILD:

Q. You testified in your deposition that -- and

earlier today in your direct examination that to the
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best of your knowledge, the development of Laguna Lakes

began in the end of 2003; correct?

A. Correct.

Q. Okay. And in your deposition you testified

that before development the area was, quote, "a field

with cows in it." Would you have any reason to dispute

that?

A. No.

Q. And you also testified that it didn't have a

specific name; correct?

A. I don't remember if I testified to that or

not. It -- I don't recall.

Q. Would it refresh your recollection to look at

your deposition testimony?

A. Sure.

MR. ROTHSCHILD: Kim, could you please hand

Mr. Marino the transcript of his deposition

testimony?

MS. HASTINGS: No, because I don't have a

transcript of his deposition testimony.

MR. ROTHSCHILD: Okay.

MS. HASTINGS: Sorry.

BY MR. ROTHSCHILD:

Q. You'll agree with me that you were under oath

at your deposition; correct?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

A. Yes.

Q. That everything you testified to in your

deposition was truthful and accurate?

A. Yes.

Q. And so before Laguna Lakes was developed, are

you aware of whether it had a specific name?

A. I don't recall.

Q. Okay. Would it surprise you if the field that

you testified to at your deposition -- the field of cows

didn't have a specific name?

A. That would surprise me because I think my

recollection driving by it, it did have a name.

Something like Gladiolus Farms or something, but you're

asking me from memory from 15 years ago.

Q. Okay. But someone coined the name

Laguna Lakes; is that correct?

A. Oh, absolutely. It was coined by the natural

lakes in California and at least three other

developments in two other states previous to the

Laguna Lakes in Fort Myers. It's not a unique name.

Q. So the people in California named the

development you live in, Laguna Lakes?

A. The people in California named their

development Laguna Lakes, and the people in West Palm

Beach named their development Laguna Lakes, before this
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development was named Laguna Lakes.

Q. Then what -- what's that testimony based on?

A. My research of when the communities were

built.

Q. And who coined the name Laguna Lakes in the

development that you live in?

A. That would be Transeastern Homes.

Q. Are you sure it's Transeastern Homes and not

Transeastern Laguna Lakes, LLC?

A. Yes, I'm sure, because in all the

advertisements it says, "Transeastern Homes."

Q. And you're sure that's not a trade name that

Transeastern Laguna Lakes, LLC, was using?

A. Yeah, I'm positive. The business cards are

very clear that Transeastern Homes was the developer of

the community, and their advertising says they took the

names from California.

Q. Now, before Laguna Lakes, the community that

you live in, was coined, you didn't use the name

"Mr. Laguna Lakes"; correct?

A. That's correct.

Q. And you couldn't have used the name

Mr. Laguna Lakes until after the Laguna Lakes community

existed; correct?

A. No, I could have. Why would I, but I could
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have.

Q. But you didn't though; is that correct?

A. Well, that's two different questions.

Q. So you didn't use the name "Mr. Laguna Lakes"

before Laguna Lakes Community and Development existed;

correct?

A. Correct. With the full knowledge and approval

of Transeastern Homes who started the community.

Q. One of the exhibits that you labeled -- that

was labeled during your direct examination was a copy of

the articles of incorporation for Laguna Lakes Community

Association; right?

A. Correct.

MS. HASTINGS: I've just handed them to

Mr. Marino.

MR. ROTHSCHILD: Is that Exhibit 5?

MS. HASTINGS: Exhibit 6, I believe.

BY MR. ROTHSCHILD:

Q. Exhibit 6. So you're looking at Exhibit 6?

A. Yes.

Q. Okay. Do you have any reason to dispute the

authenticity of that document?

A. None.

Q. You also testified in your direct examination

that Laguna Lakes Community Association, Inc., had a
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board of directors in September of 2003; correct?

A. Correct.

Q. And then, if you look at -- if you look at

page 1 of the articles of incorporation under Section

3.2.1, you'll agree that Laguna Lakes Community

Association board of directors had the power to maintain

real and personal property, did it not?

A. That is owned by the Laguna Lakes Community

Association.

Q. And you weren't on the board of directors in

2003?

A. That's correct.

Q. You weren't on the board of directors in 2004;

correct?

A. Correct.

Q. You weren't on the board of directors until

2007; correct?

A. Correct.

Q. And you have no personal knowledge of the

decisions Laguna Lakes Community Association board of

directors was making collectively; correct?

A. When?

Q. Before you were on the board of directors.

A. Well, yes, in '05, '06, when it was turned

over.
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Q. But not in '03?

A. Not in '03.

Q. Not in '04?

A. Not in '04, and not in '05.

Q. Not in '05?

A. Because those years were controlled by the

developer.

MR. ROTHSCHILD: Now, Kim, could you hand

Mr. Marino Deposition Exhibit 6. It's a quitclaim

deed.

MS. HASTINGS: He found it.

MR. ROTHSCHILD: Okay, Mr. Behren, please take

a chance to review that before your client.

MR. BEHREN: Okay.

THE WITNESS: Okay. I have read it.

BY MR. ROTHSCHILD:

Q. And would you agree that Transeastern

Laguna Lakes, Inc., is the grantor?

A. Yes.

Q. And Laguna Lakes Community Association, Inc.,

is the grantee?

A. Yes.

Q. And would you agree that this document is

conveying Tracts A, B, C, D, E, G, H, I, J, K, L, and R

of Laguna Lakes, the development, to Laguna Lakes
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Community Association?

A. Correct.

Q. And do you have any idea -- earlier in your

direct examination you refer to a document, a picture

you printed out from a public website of Lee County.

You claim regarding Laguna Lakes CDD; do you recall

that?

A. Yes, uh-huh.

Q. Do you have any idea whether the documents

that you printed out that claim have a monument sign are

within these same tracts of -- same tracts of property

that are listed in the quitclaim deed?

A. Yes, I researched them, and they're not. As a

matter of a fact, this document clearly states that the

properties that are being -- are hereby intended to be

common areas of the master declaration whereas the lakes

and the outer perimeter of Laguna Lakes are controlled

by the community development district.

Q. Is that based on your review of the master

declaration?

A. No. That's because I was on the board of the

Laguna Lakes Community Association, and when the

community association wanted to control the gates, we

had to get permission and exchange documents with the

CDD.
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Q. That was 2007; correct?

A. That's correct, and our research --

Q. And --

A. -- and our research showed that the -- and

it's public record -- that the grantor of the properties

referred to earlier to the CDD was not Transeastern

Laguna Lakes, LLC.

Q. What time period are you talking about?

A. 2000.

Q. Who was the grantor?

A. I'd have to open up a web page and look.

Q. That's all right.

Are you aware of whether Laguna Lakes CDD is

an entity organized under the State of Florida law?

A. Yes, it is, under the CDD laws under the State

of Florida.

Q. So what type of entity is it?

A. It is a community development district as

established in the state of Florida with elected

officials.

Q. A legal entity?

A. Yes, it is.

Q. An affiliate of the Laguna Lakes Community

Association?

A. No. They have nothing to do with --
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MR. BEHREN: Objection, calls for a legal

conclusion.

THE WITNESS: They have nothing to do with

each other. They're in no way tied together. They

have different board members, different bank

accounts, different collection procedures. They

have nothing to do with each other.

BY MR. ROTHSCHILD:

Q. Okay. So you'll agree then that, based on the

articles of incorporation, which has three persons

listed as officers, you previously testified that the

board of directors of Laguna Lakes was comprised of

people from Transeastern; correct?

A. That's correct.

Q. They were operating as the board of directors

of Laguna Lakes Community Association; correct?

A. Correct.

Q. And you've also previously testified and

maintained that two separate entities can concurrently

use trademarks; correct?

MR. BEHREN: Objection. Calls for a legal

conclusion.

THE WITNESS: I didn't say that, you said

that.
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BY MR. ROTHSCHILD:

Q. I said that?

A. Yeah. I didn't say two separate entities. I

said that the trademark application was intentionally

misleading because they did not disclose another party

simultaneously using the name and the logo.

Q. Okay. So one party can simultaneously use the

same trademark as another party?

MR. BEHREN: Objection. Calls for legal

conclusion.

THE WITNESS: Besides the Laguna Lakes

Community Association in '03 was not using the logo

or the trademark or the name in any way.

BY MR. ROTHSCHILD:

Q. You weren't on the board in 2003; correct?

A. No, I was not on the board in 2003, but I have

the documents in front of me, supplied by you. There's

no use of the logo, no mention of the logo, no mention

of ownership of the logo, no mention of anything other

than the common areas.

Q. Your contention is that there needs to be

documentary support for a date of first use?

A. Yes. The Laguna Lakes Community

Association -- my contention is the Laguna Lakes

Community Association's first use is in '06 and maybe
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even '07 when the website was first established. It was

not in 2003 as misrepresented on the applications. That

was Transeastern Homes, a completely separate different

entity.

Q. And you have no idea whether, because the

Transeastern people were on the board of Laguna Lakes,

whether the Transeastern was allowing Laguna Lakes

Community Association to also use the trademark;

correct?

A. There's no evidence they did.

Q. No evidence they didn't; correct?

A. Well, I lived there from the day it was a

field and have never seen it. I was on the board for

two years and never saw it. First use was the website.

Q. You didn't move in until 2004; correct?

A. I was among the very first homeowners, that's

correct, as soon as the development was finished. All

of the marketing material, all usage that we have

supplied to the trademark office clearly shows usage by

Transeastern Homes, the developer of the community, and

not Laguna Lakes Community Association, which is a

non-profit to care for the common area.

Q. And so even though you testified in your

deposition under oath that common areas maintained by

Laguna Lakes Community Association that included the
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monument?

A. No, it does not include the monument.

Q. You testified to that in your deposition.

A. No. I testified that Bob Hajicek said it

included the monuments, and I testified that the

monuments are owned by the community development

district.

Q. You testify before Bob Hajicek during your

discovery deposition period?

A. No, I did not. Bob Hajicek used the monument

as his defense of ownership of the logo, but under

cross-examination he admitted that he really knew that

the Laguna Lakes Community Association was not the owner

of it although they were using that argument to show

ownership; so Bob Hajicek also is a party to the

intentional deception --

MR. ROTHSCHILD: Objection. Narrative. I

have no idea of a question is pending. I don't

think I even asked one.

THE WITNESS: The truth will come out.

BY MR. ROTHSCHILD:

Q. Okay. So recalling your direct examination,

you testified that you purchased something from TOUSA as

a result of their liquidation in bankruptcy; correct?

A. Correct.
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Q. And what did you claim to have purchased?

A. The domain name, lagunalakes.com.

Q. Are you aware of whether TOUSA owned, as an

asset, the trademark as opposed to the domain name

Laguna Lakes?

A. Yes, I am.

Q. What knowledge is that based on?

A. My knowledge and examination of U.S. Patent

and Trademark Office records.

Q. Which records are those?

A. Those records state -- those records clearly

show that neither Transeastern Homes, who was the

creator of the logo, nor TOUSA, who purchased all the

intellectual property rights when they purchased

Transeastern Homes as well as the website, never applied

for a trademark.

Q. Okay. That's a good point. Is it your

contention that one has no trademark rights until they

have a federal registration?

A. Well, they don't have any federal trademark

rights.

Q. Is it your contention someone needs to

register with either a State or the USPTO in order to

have any trademark rights?

A. Oh, no. Absolutely not. As a matter of fact,
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"Mr. Laguna Lakes," mine, has a "T" mark symbol next to

it. It's published.

Q. Have you always had the trademark symbol next

to it?

A. Whenever I was able to find it in the artwork

that I was using it went in; so I know the difference

between a common law trademark, which is prior to use,

and -- publication of prior use, and a registered

trademark. If we go with a common law trademark, I have

prior use over the Laguna Lakes Community Association.

If we go with the federal trademark, neither party has

it because we are neither the creator nor the owner. It

is now in the general domain since TOUSA liquidated.

Q. And what is that based off of, that testimony?

A. My research of trademark law.

Q. And so you dispute then that this trademark

proceeding doesn't just concern your right versus

Laguna Lakes Community Association's rights?

A. I don't understand the question.

Q. So you filed a trademark opposition; correct?

A. Absolutely.

Q. You filed it against Laguna Lakes Community

Association; correct?

A. Yes.

Q. You didn't file it against Transeastern;
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correct?

A. That's correct.

Q. Transeastern for all we know is defunct;

correct?

A. TOUSA, but yeah, the company that purchased

Transeastern is defunct.

Q. They're defunct?

MR. BEHREN: Well, let me object. It calls

for a legal conclusion.

THE WITNESS: That's true. We don't really

know they're defunct, yeah. They're in

liquidation.

BY MR. ROTHSCHILD:

Q. So if these entities were defunct or if they

were liquidating, as you said, and they sold trademark

rights, they wouldn't continue to have any rights to

those trademarks; correct?

A. That calls for a legal conclusion that I'm not

qualified to make.

Q. You don't want to answer that question?

A. Well, I don't know the answer. If they sold

them, I would assume that they don't own them, but I

would not know the terms of it, but I know one thing: I

purchased lagunalakes.com from the liquidation of TOUSA,

and I own it, not them.
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Q. You own a demain name?

A. That's correct.

Q. You don't necessarily own the trademark;

correct?

A. That's correct. My understanding of the

trademark logo I would have to be either the creator, or

I would have to be the owner.

MR. BEHREN: Again, I'm going to move to

strike. Stop testifying about legal conclusions.

You're not a lawyer. You're not supposed to be

testifying here about legal matters. You're

supposed to be testifying about factual matters.

MR. ROTHSCHILD: If we can just take five

minutes, I'm just wrapping up here.

(A short break was taken.)

MR. ROTHSCHILD: Kim, I think I have a

Deposition Exhibit Number 4. Consists of documents

labeled G1 to G107.

MS. HASTINGS: I have a G1 through G23 as an

Exhibit 4.

MR. ROTHSCHILD: There's no G24, 25?

MS. HASTINGS: Yup, I'm sure there is. Hang

on. Here we go. I have G24, G48 goes through to

G103.

MR. ROTHSCHILD: Is there a 104 through 107?
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MS. HASTINGS: Let me look and see if it's

someplace else. Yes, there's 104, 105, 106, 107.

MR. ROTHSCHILD: Okay. Could you please hand

those to Mr. Behren? They may be duplicative of

some of the exhibits that were labeled during

direct examination.

MS. HASTINGS: Do you want the entire G

package?

MR. ROTHSCHILD: The entire G package, G1

through G107.

MS. HASTINGS: Okay.

MR. ROTHSCHILD: And just so everyone knows

where I'm going, just so there's clarity for me,

because I'm not there, I just need to know which

documents among the exhibits that were labeled

during the direct examination were not included in

this packet of documents; so I understand that will

take some time.

MR. BEHREN: No, we're not doing that. This

is not a discovery -- no. This is not a discovery

deposition. This is supposed to be trial

testimony; so you got the exhibits here. Your

counsel or your co-counsel's got copies of

everything, you can ask about whatever you want to

ask about. I'm not having him go through -- we're
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not going back through and matching up document for

document. He's not doing it.

MR. ROTHSCHILD: I'll ask a question. That's

fine.

BY MR. ROTHSCHILD:

Q. Mr. Marino, do you agree or disagree with me

that all of the exhibits that were labeled during your

direct examination -- do you agree or disagree with me

that those were not all included in the discovery

documents you produced to us?

A. I have no idea.

Q. Well --

MR. BEHREN: And again, this is a discovery --

this is not a discovery deposition, this is trial

testimony.

MR. ROTHSCHILD: Well, Scott, it's a little

trial by ambush using new documents we've never

seen before.

THE WITNESS: It doesn't change the fact that

our allegation that the trademark applications

were --

MR. ROTHSCHILD: Who is talking, Mr. Behren or

Mr. Marino?

MR. BEHREN: Mr. Marino.

MR. ROTHSCHILD: And there's no question
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pending; so --

MR. BEHREN: Mr. Marino's answer to your

question was he wouldn't be able to do that; so --

MR. ROTHSCHILD: He can't do that?

MR. BEHREN: He wouldn't be able to do that.

This is not a discovery deposition; so move on to

another question.

MR. ROTHSCHILD: All right. That's fine.

Let's go back to Deposition Exhibit 5.

MS. HASTINGS: Direct Exam 5?

MR. ROTHSCHILD: Uh-huh.

THE WITNESS: Kim, I can use it from here.

MS. HASTINGS: You got it?

THE WITNESS: Uh-huh.

MS. HASTINGS: It looks like this. It's this

one.

THE WITNESS: Let me give you these back; but

I don't know the order.

MS. HASTINGS: That's okay. I'll take care it

of.

Go ahead. Mr. Marino has Exhibit 5 in front

of him.

BY MR. ROTHSCHILD:

Q. Okay. Turn to page 10 which contains

Interrogatory Number 15. I'm going to read it, going to
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read your answer, and ask you some questions.

MR. BEHREN: Whatever you have him looking at,

does not --

MS. HASTINGS: Exhibit 5 from his direct

examination is --

MR. ROTHSCHILD: Oh, Deposition Exhibit 5

which is the interrogatories, requests for

production, requests for admission.

MR. BEHREN: I thought you didn't admit any of

your documents as exhibits.

MR. ROTHSCHILD: No, I'm not.

MR. BEHREN: So then why are you asking him

about exhibits that haven't been admitted as

exhibits?

MR. ROTHSCHILD: They don't have to. This is

cross-examination. It's impeachment. If I sound

like a broken record --

MR. BEHREN: Well, this is not impeachment,

but go ahead.

MR. ROTHSCHILD: And I --

MS. HASTINGS: All right. I know why --

THE COURT REPORTER: I can't -- I'm sorry,

Chad, I can't hear anything that you're saying when

everyone else in the room is talking. I just want

to be fair and let you know that.
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MR. ROTHSCHILD: I want to make the record

clear that my understanding of impeachment is when

there's contradictory evidence that contradicts

someone's testimony that's impeachment; so --

MR. BEHREN: Chad, what's your question?

MS. HASTINGS: He's got Exhibit 5 in front of

him.

THE WITNESS: I'm trying to --

MR. BEHREN: What's the question?

BY MR. ROTHSCHILD:

Q. Well, earlier, Mr. Marino, you testified

that -- well, basically you're just testifying that

Laguna Lakes Community Association never used the mark

Laguna Lakes, correct, prior to 2006 when it got its

website; correct?

A. Or 2007, depending on when the website was set

up.

Q. Okay. But it relates to the website?

A. Correct.

Q. Okay. Now, one of the interrogatories that we

asked you was "Identify factual evidence and other

documents supporting the allegation that only

Transeastern Properties, Inc., and TOUSA, Inc., and not

applicant, utilized the mark 'Laguna Lakes' prior to

June of 2007."
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And you responded, and correct me if I'm

wrong, I need to find your answer. Quote, "Until the

Laguna Lakes Association was turned over to its

residents in 2007, it was controlled and operated by

Transeastern Properties and its successor TOUSA";

correct?

A. Correct.

Q. Okay.

MR. ROTHSCHILD: I have no more questions

other than to make an objection for the record that

there was documents admitted into evidence during

direct examination that are not listed on pretrial

disclosures and were not produced during discovery

either and cross-examination was taken under

protest, subject to a motion to strike the

testimony which may be filed later. I have no

further questions.

MR. BEHREN: Just one quick follow-up

question, Mr. Marino.

REDIRECT EXAMINATION

BY MR. BEHREN:

Q. I think there was some question about mistakes

made in notices of opposition that you initially filed.

Do you recall that?

A. Yes.
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Q. And whether that was an intent to deceive;

correct?

A. Correct.

Q. As far as you know, after Laguna Lakes was

made aware of their claimed mistakes in their trademark

applications, did they ever fix any of their

inaccuracies?

A. No.

Q. In your opinion, when somebody's notified of

the fact that they've made blatant inaccuracies in

documents filed under penalties of perjury and they

failed to correct them, in your opinion would that be

fraudulent?

MR. ROTHSCHILD: Objection, not qualified to

render a lay opinion under 701 or any other rule.

You can answer.

THE WITNESS: Absolutely it's fraudulent.

There should be penalties.

MR. BEHREN: I don't have anything further.

MS. HASTINGS: We're done, right?

MR. ROTHSCHILD: One more question.

RECROSS-EXAMINATION

BY MR. ROTHSCHILD:

Q. Mr. Marino, did you ever correct either of

your amended notices of opposition to reflect that your
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first date of use of the mark "Mr. Laguna Lakes" was

August 3rd, 2004?

A. As opposed to what date?

Q. As opposed to as early as April 2003.

A. Well, the documentation I submitted showed the

August 2004; so I wouldn't have anything -- you had me

look at my documentation, any documentation I submitted

was dead accurate.

MR. ROTHSCHILD: Okay. We can end there.

That's okay.

FURTHER REDIRECT EXAMINATION

BY MR. BEHREN:

Q. So, Mr. Marino, let me ask you this: So as

far as you know, did you use the name "Mr. Laguna Lakes"

or the name "Laguna Lakes" in your real estate business

prior to August 2004?

A. Nothing that I can substantiate. Whether I

used -- I could have used it in emails. I could have

used it in conversations. Again, nobody ever asked me

how I got the name "Mr. Laguna Lakes," and I think

that's important.

Q. How did you get the name "Mr. Laguna Lakes"?

A. Oh, thank you for asking. I had the name

because a resident said to me, "You sell so many

properties here we should call you, 'Mr. Laguna Lakes,'"
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and that, of course, was previous to the business cards

being printed.

Q. And when did that take place?

A. In 2003 sometime. Remember, I sold 11

properties on the first -- on opening day.

MR. BEHREN: Okay. Nothing further.

MR. ROTHSCHILD: And one more question.

FURTHER RECROSS-EXAMINATION

BY MR. ROTHSCHILD:

Q. You'll agree, based on your interrogatory

responses, you commenced use of "Mr. Laguna Lakes"

August 3rd, 2004; correct?

A. Yes.

MR. BEHREN: Objection, asked and answered.

MR. ROTHSCHILD: No more questions.

MR. BEHREN: Okay. That's it.

(Deposition concluded at 3:08 p.m.)

-----------
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STATE OF FLORIDA )

COUNTY OF LEE )

I, the undersigned authority, certify that

JOHN G. MARINO personally appeared before me and was

duly sworn.

WITNESS my hand and official seal on

October 9, 2014.

Heather J. Shelton, CSR, RPR
Notary Public, State of Florida
Commission Expires: 2-28-2016
Commission Number: EE174243
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STATE OF FLORIDA )

COUNTY OF LEE )

I, Heather J. Shelton, Registered Professional

Reporter and Certified Shorthand Reporter, do hereby

certify that I was authorized to and did

stenographically report and electronically record the

foregoing deposition of JOHN G. MARINO; that a review of

the transcript was not requested; and that the

transcript is a true record of the testimony given by

the witness.

I further certify that I am not a relative,

employee, attorney or counsel of any of the parties, nor

am I a relative or employee of any of the parties'

attorney or counsel connected with the action, nor am I

financially interested in this action.

Dated on October 9, 2014.

Heather J. Shelton, CSR, RPR






































































































































































































































